
PHAP LUAT VI KIIM TRA, Xl) LY VAN BAN 
QUY PHAM PHAP LUAT 6 VILT NAM HILN NAY 

I. Thuc tran^ phiip lual \i- kicm tra, 
xiJ- ly X an biin qux pham phiip luiit 

Irong thiri gian qua. tren ccr so Luiit Ban 
hiinh Xiin ban qux phiim phiip kuit cua IIt)i 
dong nhiin diin. Ux ban nhiin dim niun 2004. 
I.Ucil Ban hanh xiin ban qux phiim phiip luiil 
niim 2008. Chinh phii dii ban hiinh Nghi dinh 
sti 40 2010 ND-CP, ngiix 12^/2010 vl kilm 
tra xa xu lx xiin ban qux phiim phap luiil 
thay the cho Nghi dinh stVl35/200.1/ND-CP. 
nhiim dam bao su phii hcrp x iri quy dinh mcri 
cua Lual cung nhu tbuc lien. Sau khi Nghi 
djnh sl 40 2010 ND-CP dutrc ban hiinh. Bg 
Tu phap da co Lhong lu sti 20'2010'41-
BIP. huong dan thi hanh Nghi dinh so 
40 2010/ND^-CP Dax la nhung co str phap 
lx true ticp xc kiem tra. xii' ly xim ban qu>' 
pham phiip lual. lao khung phiip 1) quan 
Irgng cho boat de)ng niiy duge trien khai xii 
dan di vao ne nep. buoc dau khiing dinh xai 
tro quan trgng trong xiee hoiin thien bt: 
thong phap luiil hicn himh. 

Tux nhien. co so phap ly eho hoiil etgng 
kiem tra xii xir ly xiin biin qux pham phiip 
luiil Viin c6n chua hoiin thien. Thuc te cho 
lhii>'. kho khan cua nhieu bt). ngimh. dia 
phuong hien nax la chua ban himh dircrc xim 
ban quy dinh ro rimg xc phiin cting. phiin ciip 
trach nhiem trong eong tiic kiem tra x'iin ban 
quy pham phap luat. Nhieu ctr quan con chua 
ban hanh van biin de eu the hoti nc)i dung 
Nghj dinh sl 40/2010/ND-CP ngiiy 
12/4/2010 liim CO so cho boat dc)ng kiem tra 
van ban quy pham phap kuit trong co quan 
minh. Ngugc lai, nie)t so bt). nganh, dia 
phuang da ban hanh dircTc x iin biin quy djnh 
ve kiem Ira. xir ly van ban qux pham phiip 
luat rieng eho minh, nhung qua kiem tra eho 

ThS., Dai hoc Luat Ma Ndi. 

Dodn Thi Tf) Uyen' 

thay. Ciic xim ban niix con co siii sol. ngi dung 
.str Siii hoiic sat) cht:p Lii \ im ban cua ciip tren 
xa sir dung hinh thirc khting thting nhat: Ct) 
diii phuong ban himh xtri hinh thirc qu> che 
kem theo quxcl dinh. cti dia phircmg lai ban 
hcinh chi thi... Dieu niix dan den ket qua la 
eong Uic kicm tra khong eo hicu qua cao. 

Hien nax. boat d()ng kiem tra. xu lx xan 
ban quy phiim phiip kuit tren thuc tc c6n gap 
khii nhieu kho khim. xucrng nicic. bieu hien 
qua nhung khia canh sau: 

Thir nhdi. qux dinh cua Luin Ban hiinh 
Xiin ban qux phiim phiip luiit niim 2008 xi-
diiu hit:u dae irung cua xan ban qux pham 
phiip kuil doi urong eua boat dgng kicm tra 
Xii xu lx c6n chua ro rang. Thuc tc cho thay. 
nhieu chuxen xien true ticp thuc hien cong 
vice niix ctin giip kho khiin trt)ng \ it:c phiin 
biet van ban qux phiim phiip kuit xiri xan ban 
iip dung phiip kuil. mgt phiin ki do quy dinh 
cua Luiit Ban hiinh xan ban qux pham phap 
kuit niim 2008 (Luiit niim 2008) \a Luat Ban 
hiinh xiin ban quy phiim phiip kuit cua Hgi 
dong nhiin dim. I x ban nhan diin nam 2004 
(Luilt niim 2004) xi- khiii niem xan biin quy 
phiim phiip kuil ctin chua hgp lx. Theo qux 
dinh eua Liuit niim 2008. xan biin qu> pham 
phiip kuil ki Xiin ban phai he)i tu du Ciie dac 
diem; Do eo quan nhii iiucVe co thiim quyen 
ban hanh hoac phoi hcrp ban hanh; theo hinh 
thirc. trinh tu. thu tuc luat dinh; chira dimg 
qui liie xir su chung; eo tinh bat buoc chung; 
duc>c biio diim thuc hien bai Nha nuac. Nhu 
Xiix. Xiin biin chi can thieu nigl trong cac dac 
diem tren thi khong dugc eoi la van ban quy 
pham phiip luat. Quy dinh nay dan din mot 
thue lien la, eo nhung van ban thue chSt la 
van biin quy pham phap luat. mac du da thoa 
man toi 4 dau hieu nhirng ehi sai sot vl hinh 
thirc hoac trinh tu, thii tue ban hanh, hoac 
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quy dinh hieu lire phcip lx khong dimg quy 
dinh cua Dilu 78 Luiil nam 2008. Dilu 51 
Lual ncim 2004. lai khong dut.rc coi lii xim 
ban quy pham phcip kuil. l.Ucil thuc dinh 
khong Xiic dinh dimg dau hieu biin chiil eiia 
xan ban quy pham phap luat la: co chira qui 
pham phap lual. do Nhii nutie ban hiinh xi 
dircTc biio dam thue hien boi Nhii nutrc. \ i 
the. nhiing xiin biin neu Iren ciing khting la 
doi lugng eua hoiil dc)ng kiem tra, xu ly. Ben 
eanh do. x i khong hieu ro biin chiit x'a bieu 
hien cua qui pham phiip kuit nen tren thue lc. 
nhieu chuyt3n xit̂ n tham gia x ao quii trinh xiix 
dung, ban hanh xim ban dii king liing trong 
X ice lira chgn hinh thirc. trinh tu. thu tuc ban 
hanh. Boi phiii la x im ban quy phiim phap lual 
thi mcii dugc xiix dirng. ban hanh theo trinh 
tu Xii XtVi hinh thirc Luiit dinh. Nhung thuc le 
eho lha>-. eo nhung x'an biin iip dung phiip lual 
lai dugc ban hanh xcii hinh Ihirc van biin quy 
pham phap luat. Vi du, Qu>el dinh so 
30'2008/QD-UBND cua Uy ban nhiin dan 
thanh pho Da Nang. ban hanh ngay 
22/5/2008 xe xiec phe duyet sua doi. bo sung 
mgt so ngi dung cua de an qui hoach mang 
luoi truong pho lhong ihanli pho Da Nang 
giai doan 1998-2010. Theo quy dinh lai 
khoan 2 Dilu 2 Nghi dinh .sl 91/26o6/ND-CP 
cua Chinh phii. ngay 06/9/2006 quy dinh chi 
tiet thi hanh mgt so dieu eiia Lual nam 2004. 
thi quyel dinh phe duyel ke hoaeh. quy hoaeh 
kliong phai la van ban quy pham phap luat. 

Tir xiee khong hieu ro the nao la qui 
pham phap lual dan den viec rat nhieu van 
ban hanh ehinh c6 ngi dung la qui pham 
phap lual duge cac chit the ban hanh va trien 
khai thue hien. Theo qu\- dinh eua Lual nam 
2004, thil truang cae So. ban. nganh khong 
e6 tham quyen ban hanh van ban quy pham 
phap luat. Tuy nhien. lai linh Dak Liik. thu 
truong eac co quan nay da ban hanh van ban 
hanh ehinh nhu eong \an, lhong biio. huong 
dan... e6 chira qui pham phap lual va dugc 
ap dung ehung tren dia ban tinh kha pho 
bien. Qua kiem tra tai 15 don vi. So Tu phap 
Dak Lak phat hien co 14/15 don vi c6 ban 

hanh ciic loiii xim bim nax. linh triing niix 
khong chi ton lai o ciip dia phuemg mii con o 
Ciip trung utmg. trting do co eae bt). nganh. 
Vi du nhu Cong van sti 283/NTBD-PQI. 
ngiix 08/5'2007 cua Cue Nghe ihuiil bieu 
dii-n. Bt) Vim hoa Thong lin (na> lii Bt) 
Vim hoa. The thao \i\ Du lich) xc \\cc khong 
cho pht}p sinh x ii-n tham giii bieu dien liii xu 
trutrng. quim kiiraoke. trong do qux dinh ... 
"Khong eho phep ede hqe sinh. sinh vien 
iham gia hicu dien nghe ihiidl Iqi qudn bar. 
vii Iruwig. qudn kciniokc vd ede lu diem de 
nay sinh le nan .\d hoi... I)ii> ki qu) phiim 
Ciim thuc hii}n hanh x i nhung hii dirge ban 
hiinh khong dimg thiim quyen xa khong 
dimg hinh thire vim biin. Truong hgp nax. 
Bt) truong Bt) Viin hoa. The thao xa Du lich 
ban himh thong tu moi dimg. Hoac Cong x'an 
sti 868/UBND-CNl cua Uy ban nhan dcin 
tinh VTnh Phiic. ban hiinh ngay 20/3/2009 x e 
xiee to chirc tbuc hit;n ehi dinh thau cac du 
an cap biich dt; kich cau diiu tu. Cong x'iin 
nay dugc ban himh nham thue hicn ehi dao 
ciia Thu lueVng Chinh phu tai Cong xan .so 
229/T'Lg ngax 1602/2009 xl xiec'ap dung 
hinh Ihirc chi dinh thau doi x oi cae du an cap 
bach, gop phan ngan chan suy giam kinh le. 
dux tri lang truong kinh le. diini bao an sinh 
Xii hgi Iren dja ban linh. Ngi dung ciia Cong 
van e6 chira dung qui phcim phap luiil nhu: 
quy dinh dieu kien dugc ap dung hinh thirc 
chi dinh thau doi xcii cac g6i thiiu thugc eac 
du iin e6 long mire dau lu tren 5 tx dong: 
dieu kien doi x oi to chirc etc nghi ehi dinh 
thau... l\iy nhien. chinh Cong xan eiia Ux 
ban nhan diin tinh VTnh Phiie eiing c6 nc)i 
dung qui pham phiip luiit tirong tu nhu Cong 
van ciia Thii luting Chinh phu neu tren. 

Ngoai hinh thirc eong van. khii nhieu 
xiin ban hiinh ehinh xoi ICMI ggi khae nhu 
chuong trinh. cie an. phucrng iin... ciing dirc^c 
cac CO quan nha nuoc ban hanh voi ngi dung 
chira dung qu) pham phap kuit. Vi du: 
Chuong trinh s l 2386/CTr-UBND ciia Uy 
ban nhan dan linh VTnh Phuc vl dan s l . kl 
hoaeh h6a gia dinh giai doan 2009-2015. 
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trong do co qux dinh xi- xii lx \ i phiim doi 
xoi liip the. cting dong dim cu eo ngiriri sinh 
eon thir ba tro len: cac hinh thirc xu ly doi 
xiri can bt). eong chirc. x ii:n chire sinh con 
thir ba. 

(Tmg do nhiim liin. thiim chi co tinh 
nhiim kin xc diiu hicu "chira qui pham phiip 
kuil" niii liit nhieu chii the dii tham muu eho 
ctr quan nhii nutrc ban himh nhung qux che, 
dii-u \c. ngi qux. ban qux dinh co ngi dung la 
qux tiic \u sir ngi bg kcni theo hinh thirc 
quxcl dinh. nghi quxi-t cti de muc nam biin 
himh \a miic nhien eoi db la xiin bim qux 
phiini phap kuit. Vi du: Quxi-i dinh cua Ux 
ban nhiin diin qiuin Iking Bang, thiinh pho 
Hiii Ph6ng ban himh (̂ )iix che liim xiee ciui 
Ux ban nhiin diin quiin niim 2009. Iheo quy 
dinh tiii khoiin 2 Dieu 2 Nghi dinh so 
9r2()06'ND-CP cua Chinh phu. ngay 
06/9/2006 qux dinh chi till thi himh nic)l so 
dieu eiia Lual nam 2004. quxcl dinh ban 
hanh qux che ngi bg ciia co quan. don x i 
khong phai la van ban qux pham phiip lual. 
Tuy nhien. cung ciin hicu ro han qux dinh 
niix eiia Nghi dinh 91. bai co nh&ng qux ehe 
duge ban hanh x tii ngi dung la qux tae xu su 
chung ma khong phiii la qux lae ncii bg thi 
van biin do xan la van biin qu>' phcani phiip 
lual. la doi lucmg eiia boat dc)ng kicm tra. xir 
lx. xi du: Quxcl dinh .sl 80 2007 QD-
UBND ngiix 05/7/2007 \ l ban hcinh Qux' che 
thiim dinh du thao van biin quy phiim phcip 
lual tren dia bim tinh Nghe An. 

Ngoai ra. dau hicu ed chira qui lae xir 
sir ehung, dirqe dp dung nhieu Idn ddi vdi 
mqi doi luang hade mqi nhom ddi lirang 
cua van biin quy pham phap kuit ciing eo 
nhieu each hieu khcie nhau. iinh hircrng din 
viee lira chgn chinh xiic vim ban qu> pham 
phap luat de ban hcinh cung nhu kiem tra xii 
xu ly tren thuc tl. Hieu thl nao lir "ap dung 
nhieu lan"? Ve nguyen tSc. x iec ap dung tir 
hai lan tro len da duge bilu lii nhilu, nhirng 
tren thire tl c6 nhirng van bim dirge ap dung 
hon hai lan lai chi thuc hien (co hieu luc) 
trong khoang thai gian vk ngSn. DSu hicu 

luiy CO lien quan nicit thilt vtri diie diem cc 
chira qui liic xir sir chung. Hien nay eo cacl 
hieu eho rang, chi nhCing vim ban ducrc ap 
dung ehf) loan xii ht)i mai la van ban quy 
plicani phiip luiit. con nhung van ban ap dung 
cht) mgt nhom doi tirtmg thi khong phai van 
bim quy pham phcip lual. Cach hieu nay 
khong chinh xiic. biri nhieu dtii tucmg khong 
nhiit thicl lii tî t ea mgi thanh vicn trong xa 
ht)i. mci CO the lii mt)t nhom ngirtri nhat dinh 
mien hg la nhtini tloi tucmg co tinh chiit khai 
quiit Vii la chu the* chiu sir tiic dgng true tiep 
cua xan ban (co quxen xa nghia xu khi tham 
gia xao quan he xa hgi ma xan ban dieu 
chmh). 

Nhu xax. khcii niem viin biin quy pham 
phiip kuil qux dinh trong Luiit khong ro rang 
Vii chua xac dinh dugc diic diem quan trgng 
nhat kl nguxen nhan dan den sir khong lhong 
nhat giua CCT quan ban himh xa ct̂  quan kiem 
tra van biin. Van dc nax cang trtr nen pho bien 
X il birc xiic a cap chinh qux cn dia phuemg. 

Thir hai. phiip kuit hien hanh trao tham 
quxen ban hanh ^an ban qux pham phap luat 
cho qua nhieu chu the la mgt trong nhung 
nguxen nhiin lam cho boat dgng kiem tra va 
xir ly Xiin ban qux pham phiip luat khong 
hieu qua. 

Ben Ciinh xit:c qu\ dinh xe khai niem 
Viin biin qux phiim phdp luat chua ro. Luat 
niim 2008 dii trao thiim quyen ban hanh van 
ban quy pham phiip luat eho qua nhieu chu 
the. nhiit Li Hgi dong nhan dan. Ux ban nhan 
diin Ciip hux en x a cap xa nhung khong dem 
\a\ hieu qua cho boat dgng quan lx nha nuac. 
lii nguxen nhan lam eho hoĉ l dgng kiem tra. 
xir ly giip nhit}u kho khan. Thirc te cho thay, 
so lugng X iin ban quy pham phap luat dugc 
ban hanh bai Hgi dong nhan dan x a Uy ban 
nhan dan cap huyen. nhat la cap xa rat it. Vi 
du, Ux ban nhan dan quan 1 Tp. Ho Chi 
IVIinh trong nam 2008 ban hanh 02 chi thi va 
04 quylt dinh; nam 2009 ban hanh 02 chi thi 
va 03 quyel dinh. tham chi co nhung xa ca 
nam khong ban hiinh van ban nao. Ngoai ra. 
ve ngi dung, nhiJng van ban quy pham phap 
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lual eiia ciip huyen va xa chii xeu sao eht:p 
lai eac ngi dung eua x an biin qux pham phiip 
lual do cap tren ban hanh. Trong khi do. theo 
quy dinh eiia Nghi dinh s l 40/20 lO/ND-CP 
xe kiem tra va xir lx xim ban qu> phcam phcip 
luat. Phong Tu phiip Ciip huxen xiin Li eo 
quan thuc hien lu kicm tra x a kilm tra theo 
Iham quyen doi voi x iin biin qux pham phiip 
lual eiia Hgi dong nhiin dim. Ux ban nhiin 
dan cap hux en x a xii; cim bg lu phiip xii ihuc 
hien tir kiem tra x iin ban qux pham phiip luiit 
do Ht)i dong nhan dan. Uy ban nhan diin ciip 
Xii ban hanh. Nhung nhieu noi o ciip hux en 
xil Xii, dc)i ngu chuxen xien ihue hien eong 
tiic niiy riil xeu x e trinh do ehux cn mon, trinh 
do phap lx nen boat dgng kiCnn tra khong co 
hieu quii. 

Thu ha. phiip kuil hit;n hanh qux dinh 
ehil trirong- duong loi. chinh siich, bien phap 
do Hgi dong nhan dan ban hiinh la quy pham 
phap luat. 

Hien nax\ ngi dung ciia Luat To chirc 
Hgi dong nhan dan xa Uy ban nhan dan nam 
2003 va Luat Ban hanh van biin quy pham 
phap lual ciia Hgi dong nhan dan. U} ban 
nhan dan nam 2004 co nhieu ngi dung chua 
hoan thien. la nguyen nhan sau xa anh 
huong den chat lugng boat dgng kiem tra. 
xir ly van ban quy pham phap luat eiia cae eo 
quan nha nuac a dia phuang. Truoc het. 
Lual nam 2004 qux dinh ve ngi dung van 
ban qux pham phap luat do He)i dong nhan 
dan va U\' ban nhan dan ban hanh trong do 
khang dinh: ehii truemg. dircrng loi. chinh 
saeh. bien phap la qui pham phap lual. Dieu 
12, Dilu 13, Dilu 14 Lual nam 2004 qui 
dinh: "Nghi quyel eiia Hgi dong nhan dan 
linh dugc ban hanh de quyel djnh chii 
truong, duofng loi, chinh sach, bien phap 
trong cae ITnh vuc kinh te, giao due, y te. xa 
hgi, van hoa. thong tin, the due the thao, 
khoa hgc va cong nghe..."; "Quyet dinh cua 
Uy ban nhan dan tinh dugc ban hanh de thirc 
hien chii truong, duang loi, chinh saeh. bien 
phap trong cac ITnh vuc kinh te, nong 
nghiep, lam nghiep, ngu nghiep, thiiy lgi. dat 

dai. eong nghiep. lit:ii thu eong nghiep..." 
Xet \c ly luiin. ehii trutmg. dutmg loi xii 
ehinh siich luon mang tinh djnh hircrng 
chung va la inc)t trong nhiing scu to cua 
phiip luilt (theo nghTa rt)ng) nhung khong 
phiii la ehuiin mire ciia hiinh xi (qui pham 
phiip kuil). Noi ciieh khcie. chu truong. 
duong kii. ehinli sach cua Nhii nutrc khong 
true ticp dicu ehinh himh x i. i rong khi do. 
qui pham phiip luat luon tac dt)ng true liep 
den himh x i xa dirti'c hinh thimh tren ctT str 
ehil truong. ducmg loi. chinh siich ehung. 
Phiip luiit hien himh dii dong nhat chu 
trutrng, duong loi, chinh siich xtri qui pham 
phiip kuit. Vi xiix. Ccie ehii the rat kho xiic 
djnh chinh Xiic diiu la qui phiim phiip luiit. 
nhiit lii vcri nhiing chuxen vien tham gia xii} 
dung Cling nhir kiem tra xan ban qux phiim 
phiip kuit o dja phirc7ng eo sir hiin ehe xc 
trinh do chuyen mon. nghiep x u. 

Cang kho khan hem cho nhung ngutVi 
lam eong tiic thuc lien trong truong hgp phai 
nhan dien van ban quy pham phiip lual de 
kiem tra. xu ly khi Lual To chirc Hgi dong 
nhan dan x'a Uy ban nhan dan nam 2003. 
Lual Ban himh van biin qux pham phiip luat 
nam 2004 khong phan djnh ro rang ngi dung 
eiia nghj quyel do Ht)i dong nhan dan ban 
hanh x-a quyel djnh. chi thj do Ux ban nhiin 
dan cae cap ban hanh. Hgi dong nhan diin x a 
Ux' ban nhan dan truoc het khac nhau do la: 
"quyel djnh ehii trirc7ng. dircrng loi. ehinh 
sach. bien phap..." lit ihiim quxen cua Hgi 
dong nhiin diin; con "thirc hien chu trircmg. 
chinh Siich. bien phap..." la tham quxen cua 
Ux ban nhiin dim. Quy djnh nax khii mo ho 
va nang ve lx thuyet. trong khi thue lien 
cugc song muon hinh. muon ve. Ngoai ra. 
hai dao lual tren da liet ke nhung ITnh vuc 
ma Hgi dong nhan dan. Uy ban nhan dan c6 
tham quyen ban hanh van ban co su bit hgp 
ly. Tir cap tinh den cap huyen va ciip xa khiic 
nhau ve pham vi lanh tho nhirng ngi dung 
ITnh vuc quy dinh hoan loan giong nhau. 
Dieu bat hgp ly la nhung ITnh vuc nhu nong 
nghiep, lam nghiep, ngu nghiep. thiiy lgi, dll 
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dai. eong nghiep. tieu thii cting nghiep. giao 
lhong X'iin tiii. xiix dung, quim ly va phiit 
irien do thj. thirtmg niiii. dich vu. du Ijch. 
giat) due xa dao Uio chi thu()c thiim quxi-n 
Ux ban nhiin diin ban himh qux i-l djnh. chi 
thj. Ilt)i dt\ng nhiin diin khong ban himh nghi 
quxcl xi- nhung ITnh xuc nax Vi the. khi can 
tham muu eho ciip lien ban hanh xan ban. cti 
dja phutmg dc dam bao sir chac chim xan 
ban himh nghj qux el eua I lgi dong nhiin dim 
roi miri ban himh quxel djnh cua U> ban 
nhiin diin dc thuc hien; nhung ciing cti dja 
phutmg khong ban himh nghj quxcl cua llt)i 
dong nhiin dim. Phia ctr quan kicMii tra xan 
ban king timg khi cimg nt)i dung ITnh xire 
nhung CO huxen- ^̂ i k.ii ban himh nghj quxel. 
CO hiixt}n, xii ban himh qiixi-l djnh xii khong 
biet liix lieu chi nao liim chuim mirc dc kiem 
tra. xii lx. 

Thir lu. bat Ciip tir qu> djnh eiia Nghj 
djnh sl 40'2010/ND-CP xe doi tugng kilm 
tra. nc)i dung kiem tra. eae bien phap xu lx... 

Tai Dieu I khoan 3 Nghj djnh sti 
40'2010/ND-CP qux djnh xe dli lugng eua 
boat dc)ng kiem tra. trong do co: xiin biin co 
chira qux pham phap luat nhung khting ducrc 
ban hiinh bang hinh thirc xiin ban quy pham 
phcip lual; van ban co chira qux pham phap 
lual hoac co the thirc xa nc)i dung nhu xim 
bcin quy pham phiip luat do co quan. ngucii 
khong CO thiim quxen lai Bg, ngimh xa dja 
phircrng ban hanh. Khi Nghj djnh qux djnh 
nhu Xiix nax sinh mgt xan de trong quii trinh 
thue hien kicm tra do la: Biing each thire nao 
Vii CO quan niio co trach nhiem phal hicn ra 
nh6in vim ban nax de chuxt}n cho be) phiin 
phap ehe cua co quan ban hcinh (neu Ur kiem 
tra); hocic co quan eo thiini quxen kiem tra 
de kjp thoi xir ly. Thuc te cho thiiy, xtri 
nhom van ban nay thong thucTng chi thong 
qua cac phuang lien lhong lin truxin lhong 
mai phcit hien ra de kiem tra xii xir ly. Nghi 
dinh quy djnh nhu x iiy chua ro rang vl each 
thirc phal hien de tim nguin, nen ehi sau mgt 
thai gian thuc hien da phat sinh vuang niSc 
va kho trien khai dcin din kha nang bo Igt 

nhilu Viin ban thugc nhom nii) khong diri 
kicm tra va xu ly, anh huang den hicu qi 
hoiil dgng quiin lx. 

Ve nt)i dung kilm tra. ngax trong Dieu 
ve phiim vi dilu chinh cua Nghj djnh da xi 
dinh: Nghj djnh nay quy djnh xe kiem ti 
xan bcin quy phiim phiip luiit xa xu ly va 
ban c(i ddu hieu irdi phdp ludl do Bg tru6Ti| 
Thu iriurng co quan ngang Bo- Hpj don 
nhiin dan. I 'x ban nhan dim cac cap ba 
hiinh. Nhu xax. cac ca quan co chirc nan 
ehl kicm tra vtl- linh hcrp phiip cua Xcin ba 
quy phiim phiip kuit ma khong kicm tra v 
tinh hcrp ly cua chimg. I)a> lii diem khac bie 
giua Nghi djnh so \h 2003 ND-CP xa Ngli 
djnh so 40 2010 M)-CP thax thtl-. Iruoc daj 
Nghj dinh s6 135 2003/\D-CP quy djnh v 
hoiit dgng kiem tra theo tham quxen la kier 
tra xi- linh hcrp phiip ciia xiin ban quy phan 
phiip luat. con tu kiem tra dugc thuc hiei 
Xira kiem tra tinh hgp phap xira kiem tra tinl 
hcrp ly. Nghj djnh sti 40 2010 ND-CP ch 
qux djnh nt)i dung cua hoat dgng kiem in 
noi chung la tinh bcTp phiip cua \an biin vo 
muc dich phiin bit}t ro rimg hem giCra hoa 
dc)ng kiem tra x ii boat dgng ra soiit. he tlionj 
hoa. Nhung de bat) diim cho boat dgng kien 
tra. xu lx CO hit3u qua cat) nhat. phap luat nei 
qux djnh x t: ncii dung kicm tra bao gom c; 
tinh hgp phiip xa tinh hgp lx cua xan bai 
quy phiim phap luiit. Bcri cung cimg chunj 
bg niiix hoiit dcing. ciing nguai thue hien 
Cling qui trinh khii giong nhau. trong qu: 
trinh kiem tra neu phiil hien van ban bat ho] 
phiip xa ea biit hgp lx sc thuan tien han ra 
nhieu. tiet kicm dugc thcri gian, cong sue v 
xicc xu ly kip theiri ban. Neu Nghi dinh si 
40 2010/ND-CP chi qux djnh ngi dung kilr 
tra X e tinh hgp phap cua van ban. trong qu 
trinh thuc hien phat hien tinh bat hgp ly s 
de lai x a bg phan dam nhiem ra soat pha 
soat xet lai dan den cong kenh, khong kho 
hgc. Han nira, chi a cap trung ucmg, cap tin 
mai CO the boc tach ve chuc nang cua b 
phan kiem tra va bg phan ra soat. he thon 
hoa; con a cap huyen, so lugng chuyen vie 
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qua mong nen hg dong thai kiem nhilu eong 
viec. Vi vay, quy dinh nay vo hinh trung la 
nguyen nhan dan den nhirng biit ciip. kho 
khan khi trien khai tren thuc ll. 

Ve cae bien phap xir ly doi xoi xim ban 
quy pham phap luat. Nghi djnh sl 
40/2010/ND-CP quy djnh co cae hinh thirc 
nhu: Dinh chi x iec thi himh mgt phin hoac 
loan bg ngi dung xiin ban; hux bo. bai bo 
mot phan hoac loan bg ngi dung xim biin; xii 
dinh ehinh van ban. Theo do. hinh thirc dinh 
ehi X ice thi hanh iiigl phiin hoiic loiin bc) ngi 
dung van ban ap dung trong truong hgp nt)i 
dung trai phap luat do ehua dircic sira doi. bo 
sung, hux bo. bai bo kjp thai x ii neu liep tuc 
thuc hien co the giix hau qua nghiem trgng. 
lam anh hircrng den lgi ich ciia Nhii nuoc. 
quyen x a lgi ich hgp phiip ciia to chuc. Cii 
nhan. Hinh thire hiix bo iiitil phan hoac loan 
bg ngi dung van ban iip dung trong truong 
htprp mgt phan hoac loan bg van ban do duge 
ban hanh trai tham quyen xc hinh thirc. ngi 
dung hoac khong phii hgp x oi qux djnh eiia 
phap luat tir thai diem xan ban duge ban 
hanh. Hinh thirc bai bo mot phan hoac loan 
bg ngi dung van ban ap dung trong truong 
hgp mgt phan hoac loan bg van ban lam can 
cu ban hanh van ban dugc kiem tra da dugc 
thay the bang van ban khac eua eo quan nha 
nuoc CO tham quyen. dan den ngi dung eiia 
van ban khong eon phii hgp voi phap lual 
hien hanh hoac tinh hinh kinh te xa hgi 
thay doi. Trong qua trinh kiem tra phat hien 
van ban chi sai ve can cu phap ly dugc vien 
dan, the thuc, ky thuat trinh bay, con ngi 
dung ciia van ban phii hgp voi quy djnh eua 
phap luat, bao dam tinh hgp hien. hgp phap 
thi dinh ehinh doi vai nhiJng sai sot do. Toan 
bg quy dinh tren day so voi Nghj djnh so 
135/2003/ND-CP cu thl, ro rang ban, nhirng 
lai loai bo nhiing hinh thuc xir ly khac nhu 
sira doi. bo sung, thay the doi voi van ban 
quy pham phap luat. Vay tren thuc le khi 
ân ban quy pham phap luat roi vao truang 

igp mgt phan van ban quy pham khong con 
3hu hgp vox tinh hinh kinh te xa hgi can 

sira doi, bo sung thi co ducrc eoi la bicn phap 
xir ly hay khong. Nt:u khong coi bien phap 
sira doi, bci sung, thiiy the hi bien phap xu ly 
doi voi van biin quy phiim phiip kuil thi qux 
djnh nay khong phii hcrp voi Dicu 9 Luiil Ban 
hanh vim biin quy pham phiip kuit nam 2008. 
boi Lual nay qui djnh: Viin ban quy phiim 
phap luat chi dugc sira doi. bo sung, tha) the. 
buy bo hoac bai bo bimg van biin quy pham 
phiip luat ciia chinh co quan nhii nuoc da ban 
hanh van biin do hoiie bj dinh chi xicc thi 
hanh, buy bo hoac bai bo bang vim ban cua 
CO quan nhii nutrc co ihiini quyen. 

Ngoai ra, Nghj djnh sl 40/2010/ND-CP 
moi chi quy djnh riil chung ehung ve xii' ly 
trach nhieni doi voi co quan. nguoi co tham 
quyen ban hanh van ban quy pham phap luat 
sai trai. Vi vay. thuc It; den nay chua xir ly 
dugc ehil the nao. 

2. Mot so giiii phap 
Nham hoan thien eae quy djnh phiip lual 

lien quan va true liep quy djnh ve kiem tra. 
xil' ly van ban quy pham phap luat. trong thai 
gian toi Quoc hgi. Chinh phii can thirc hien 
cae bicn phap sau: 

Mot Id, hoan thien quy djnh ciia Luat 
Ban hanh van ban quy pham phap luat theo 
huang hcrp nhat Lual Ban hanh van biin qu> 
pham phap lual nam 2008 va Lucil Ban hiinh 
van ban quy pham phap luat eiia Hgi dong 
nhan dan, Uy ban nhan dan nam 2004 thanh 
mgt luat quy djnh ve tham quyen. trinh tir 
ban hanh van ban qux pham phap luat 
ckung. Dong thai quy djnh thong nhat x a ro 
rang ve khai niem "van ban quy pham phap 
luat" nhat la dac trung "eo qux tac xu sir 
ehung" lam co so dt: co quan c6 tham qux CMI 
kiem tra. xir ly nhan dien ehinh xac doi 
tirgng van ban quy pham phap luat. 

Hai Id, sira doi quy djnh ve tham quyen 
ban hanh van ban qux pham phap lual lir 
Hien phap nam 1992 (sira dli nam 2001) din 
Luat Ban hanh van ban quy pham phap luat 
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quy phcim phiip kuit ha>' viin bim dirtri kuit. 
Dax' la mt)l kinh nghiem l6l. phii htrp vtri 
dicHi kit}n ciia VxcX Nam. 

Xax dung cac bt) lap hcrp ciic vim bim 
quy phiim phiip hiiil dit[-n tir thong nhiit, co 

IAI Lii:i 

hicu lire nhu vim biin goc. Vice nay nen di 
trong khuon kho ciia (iing biio dien tii' (tha 
the cho Cong biit) in giiiy nhu hien nay ri 
ton kem va kho khan trong vice tiep can v 
sir dung). 
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(Tiep theo trang 21 - Phdp luiit ve kiem tra ...) 

nam 2008. l.Ucii To chire Mtii dong nhiin diin 
Vii Ux ban nhiin dan nam 2003 theo hutVng 
khong trao tham qux en ban hanh x iin ban qux 
pham phap luat cho Hgi dong nhiin dim, Lx 
ban nhan dan cap lui>cn xa xii ma chi tbuc thi 
van ban quy pham phap luat cua ciip tren. 
Quy djnh nay se lam giam ganh niing cho ca 
quan kiem tî a van biin quy pham phiip lual. x i 
thuc le a cap huyen xa xa trinh dc) chuyen 
vien phap ly ylu, nhung nghi quylt. quxit 
djnh, chi thj dugc ban hanh chii x lu sao chep 
lai van ban ciia cap tren. 

Ba Id, sLi'a doi qux dinh eua Nghi dinh sl 
40/2010/ND-CP ciia Chinh phu, ' ngay 
12/4/2010 ve kiem tra va xir ly van ban quy 

pham phiip liuit theo hucing bo sung lieu chi 
tinh hgp lx x ao ncii dung kiem tra; quy dinh 
ro thcVi ban ccr quan kiem tra xiin ban quy 
pham phiip luat phai thirc hien ke tir khi 
nhiin dugc xan biin; bo sung cac bien phap 
xir lx X iin ban quy pham phap luat nhu; sira 
doi. bo sung, thay the. dong thai quy djnh ro 
dau hit:u bat hgp phap, bat hgp ly nao se bi 
iip dung tirng bien phap xir ly do; quy djnh 
ro Ciic bien phap va each thirc thuc hien quy 
djnh ve truy cuu trach nhiem phap ly doi voi 
ea quan, nguai co tham quyin ban hanh van 
ban quy pham phap luat sai trai, cung nhu co 
quan, dan vi tham muu soan thao, th^m dinh 
van ban do. 
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