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SO LlTOfC VE SU' DUNG BAN AN 
TRONG C 6 N G T A G NGHIEN ClTU KHOA HOC 

. o ^ ^ " ' TRAN THI THUY DlTONG* 

Tdm tdt 
O Viet Nam, viic su dung bdn dn trong cdc cong trinh nghiin cdu khoa hpc ngdy cdng phd biin. 

Tdc gid bdi viet nhdn mgnh tdm quan trgng phuang phdp sii dung bdn dn trong nghien cdu khoa hpc, 
dong thai trinh bdy mpt so diem ddng luu y lien quan din ky thudt su dung ban dn trong cong tdc 
nghien cieu khoa hpc. 

Abstract 
Nowadays, in Vietnam, using judgments in scientific research became more and more frequent The 

author of this article highlights the role of this method, while presenting some techniques of using 
Judgments in scientific research. 

Nghien cuu khoa hgc thdng qua su 
dyng ban an cd tha dugc hieu la viec 

tim hieu mgt hien tugng phap ly trong bdi 
cdnh cua mgt hogc mdt sd bdn an.' Viec su 
dung ban an trong nghian cuu khoa hgc dugc 
thyc hien td lau bdi eac lugt gia tren thi gidi, 
dil hp d cdc qudc gia theo he thdng thdng luat 
hay dan ludt, dii hg chuyen ve ludt qudc ndi 
hay luat qudc td. (3 Viet Nam noi chung vd tai 
Dgi hgc Ludt Tp. Hd Chi Minh ndi ridng, viec 

* PGS-TS Luat hpc, Phd Tdng Bien lap Tap chi Khoa 
hoc Phap ly, Trudng DH Luat Tp. Hd Chi Minh. 

Tdc gid cam on PGS-TS Phan Huy Hdng vd PGS-TS 
Dd Van Dai vi da ddng gdp nhimg y kien bd ich giiip 
tac gia hoan thanh bai viet Mpi sai sdt cdn lai hoan toan 
thudc ve tac gia. 

' Mpt sd chuyen gia nhin manh su khac biet giiia sii 
diing "ban an" va sii dyng "vy an" trong nghien ciiu khoa 
hpc: viec khai thac toan bd npi dung vu an mat nhieu 
thdi gian, trong khi ban dn la ndi dung cd dpng ciia vu an 
dupe Tda an th6 hipn trong quy^ djnh cua mmh. Xem 
Dd Van Dai, Ludt hap ddng ket Nam - Bdn dn vd binh 
lugn bdn (in, Nxb. Chinh tri quoc gia, HaNdi, 2013, tr. 14 
vd 15. Tuy nhien, mdt sd ngudi nghien ciiu vin tim hieu 
ndi dung ciia vu dn, tham chi ca cac ly do kinh te, chinh 
tn, van hda... din den tranh chap vd coi day la yeu td can 
thiSt giiip giai thich cdc quy tdc phap ly, cac ludn didm 
ciia cdc ben ciing nhu quan diem ciia co quan giai quydt 
tranh chip. Vi du, Vi dyi, xem Tiin Viet Dung, Trdn Thi 
Thiiy Duong (chit bien), Tim hieu lugt WTO qua mot sd 
vy kien ve chong bdn phd gid, Nxb Hdng_ Due, 2013, 
Trin Thi Thiiy Duong (chu bien), Tim hiiu lugt WTO 
qua mdtsd vy kien ve trg cdp, Nxl> Hdng Diic, 2014. 

SU dung ban an trong nghidn eiiu khoa hpc 
dang ngdy cdng phd bidn. Ban canh cdc cdng 
trinh khoa hgc trong do viec trinh bay, phan 
tich, binh lugn ban an dugc su dyng nhu mgt 
cdng cy kdt hgp vdi cac phucmg phdp nghien 
cuu khoa hpe khac, eiing cd thi ka ra nhiing 
cdng trinh chuyen trinh bay, phan tich, binh 
lugnbdnan.^Tu nam 2008, Tgp chi Khoa hgc 

^ Vi dy: xem cac cong trinh Dd Van D î, Tran 
Hoang Hai, Thyen tap cdc bdn dn, quyet dinh cda Toa 
dn Viet Nam ve trpng idi thucmg mai, Nxb. Lao ddng, 
2010; Dd Van Dai, Nguyen Van Tien, Tuyen tgp cdc 
bdndn, quyet dinh cda Tdadn Viet Nam ve to tung ddn 
su, Nxb. Lao dpng, 2010; Dd Van Dai, Ludt hop ddng 
Viet Nam - Bdn dn vd binh ludn bdn dn, Nxb. Chinh 
tri qudc gia (tai ban lan thii tu), 2013 (tap 1) vd 2014 
(tap 2)| Dd Van Dai, Ludt bdi thudng thiet hgi ngodi 
hgp ddng Viet Nam - Bdn an vd binh lugn bdn dn, 
Nxb. D£ti hpc qudc gia (xuat ban lan thii hai), 2014; 
Dd Van Dai, Ludt nghia vu ddn su vd bdo dam thjfc 
hi$n nghia vy ddnsu - Bdn an vd binh lugn bdn dn, 
Nxb. Chinh trj qudc gia (xuat ban lan thir hai), 2014; 
Dd Van Dai, Lugt thira ke Viet Nam - Bdn dn vd binh 
lugn bdn dn, Nxb, Chmh tri qudc gia (xuit ban ldn thii 
hai), 2013; Mai Hdng Quy, Le Thi Anh Nguyet, Lugt 
To chuc thuang mgi the giai - Tdm tdt vd binh ludn 
dn, Nxb. Hdng Diic, 2012; Trdn Thi Thiiy Duong et al, 
Gidi quyet tranh chdp thuang mgi WTO - Tdm tdt mdt 
sd vu kien vdphdn quyet quan trgng cua WTO, Nxb. 
LDXH, 2010; Trin Viet DOng, Trin Thj Thuy Duong 
(chii bien), Tim hieu ludt WTO qua mpt sd vu kien ve 
chong bdn phd gid, Nxb Hdng Diic, 2013; Trin Thi 
Thiiy Duong (chii bien), 7?m hieu lugt WTO qua mpt 
so vu kien ve trg cdp, Nxb Hdng Diic, 2014. 
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phdp ly ciia Dai hgc Luat Tp. Hd Chi Minh 
cd mpt chuyen myc ddnh ridng cho cdc bai 
binh luan an.̂  

Trong bdi canh vai tro cua an le dugc cdng 
nhgn tai Viet Nam, vdi Ludt Td chuc Tda an 
nhan ddn nam 2014 quy djnh minh thj an le 
phai dugc cdc Tda an nghien ciiu, dp dyng 
trong xet xir,'' sd lugng cdc cdng trinh tran 
chac chan se ngay cdng tang trong tuong 
lai, gdp phdn tich cyc vdo sy phat trian cua 
boat dgng dao tao vd nghien cim lugt tgi Viet 
Nam. Vi vdy, viec tim hiau each thirc sir dung 
ban an trong cdng tac nghien eiiu khoa hgc 
la dieu can thiet. Tdc gid bdi viet nhdn manh 
rang viec su dyng bdn dn la mdt phuang phap 
nghien ciiu khoa hpc phap Iy thiat yau (I) va 
trinh bay mgt sd diem dang luu y lien quan 
den ky thudt sir dung ban an trong cdng tdc 
nghian cim khoa hpc (II). 

I. Su dung ban an - mot phuong phap 
nghien cihi Ichoa hgc phap ly thiit yeu 

Phucmg phdp: each thue tien hanh da cd 
hieu qua cao.̂  Su dyng ban an la mdt cdch 
thuc tian hanh ma nau dugc dp dung dimg, cd 
the giiip ngudi nghien eiiu dgt hieu qud cao 
trong hoat dgng nghian ciiu khoa hpc phap 
ly. Dieu nay cd tha dugc giai thich bdng radt 
sd ly do. 

^ PGS-TS Dd Van Dai la tdc gid ciia da sd cac bai 
Viet trong chuyen muc nay. 

" Luat Td chiic Tda an nhan dan nam 2014, Didu 22. 
Hdi dong Tham phdn Toa an nhan dan toi cao: 

". 2 Hdi ddng Thdm phdn Tda dn nhdn ddn tdi cao 
cd nhiem vu. quyen han sau day 

(...) c) Lua chpn quyet dinh gidm die thdm cua Hpi 
ddng Thdm phdn Toa dn nhdn ddn tdi cao. bdn dn. 
quyet dinh dd cd hieu luc phdp ludt, cd tinh chuan 
muc cua cdc Tda dn, tong ket phdt trien thdnh dn le 
vd cong bo dn le de cdc Toa dn nghien ciru, dp dung 
trong xet xii:...". 

Cung xem Di6u 27. Nhiem vu, quydn han ciia Chanh 
dn Toa dn nhan dan toi cao. 

"( .) 5 Chi dao viec tong ket thuc tien xet xii. xdy 
dung vd ban hdnh Nghi quyit cua Hpi ddng Thdm 
phdn Tod dn nhdn ddn toi cao bdo ddm dp dung thing 
nhdt phdp ludt trong xet xu, long kit phdt trien dn te. 
cdng bo dn le." 

^ Nguyin Nhu Y (chu bien), Dgi tic dien tieng Viet, 
Nxb. Dai hpc qudc gia, Tp. H6 Chi Minh, Tai ban lin 
thii 13, 2013. 

Thir nhdt, mdt trong nhiing myc dich ciia 
nghidn ciiu khoa hpc, dd la giup chinh ngudi 
nghian ciiu hieu ro ve ITnh vyc minh nghien 
eiiu. Can nhin nhdn rang, tim hiiu ban dn 
la mpt trong nhiing each thdc tdt nhit di 
hidu lugt. Bdi, ngudi tira hiau ban an se ndm 
dugc nhiing quy tac phap ly, cdch giai thich, 
ap dyng chiing trong thyc tien. Hp dugc hpc 
hdi tir nhung lugn didm, giai phap phdp ly 
cua cdc chuyen gia hang dau cd nhiau kinh 
nghiem trong ITnh vyc phap luat. Mdt vi du 
diin hinh Id cdc "ban an" eua Co quan Giai 
quyit tranh chap cua Td ehiie Thucmg mai 
thi gidi (WTO). Cac "ban an" ndy ghi nhdn 
each giai thich, ludn diem, gidi phap dupe 
de nghi bdi dgi dien cdc bdn tranh chdp va 
bdi Ban hgi tham, Co quan phiic tham. Mdi 
bdn an, do dd, la mdt bai hpc dai, chi tiet va 
vd cimg sdng dgng trong dd "ngudi thay" 
khdng ai khac Id nhiing chuydn gia hang ddu 
ve lugt thucmg mai qudc te. Tuong ty, trong 
ludt qudc ndi, cdc ban an dugc su dyng trong 
nghien ciiu khoa hgc thdng thudng cung la 
nhiing ban an dat dp chudn myc nhdt djnh, 
ghi nhgn lugn didm, giai phap ciia cdc tham 
phan cap cao, cd trinh dp. Vi the, nghien ciiu 
dn le la cdch thiie hiiu hieu de tiep can kho 
tang thong tin, kien thiic phap Iy vd ciing 
ddi dao, sdng ddng, gan chat vdi thyc tian 
va khdng ngimg phdt trien, bd sung cho khdi 
lugng thdng tin, kiin thiic thu ngp dugc tir 
viec tim hidu cdc ly thuyet, van ban phap ly 
tuomg ddi khd cimg. 

Thir hai, nghien ciiu khoa hgc trong ITnh 
vyc phap ly ciing nhim tim hiiu, md td, giai 
thich cae hien tugng phap Iy, dua ra nhiing 
logic phdp ly da ap dyng trong nhiing tinh 
hudng tuomg tir. Tim hiiu bdn dn Id each 
thdc phu hgp da tim hiiu, xay dyng, kiim 
tra, thdm chi lat lai cac ludn diem, gid thuyet 
phap Iy, thda man myc dich ndi tren. 

Thic ba, rapt trong nhiing muc dich khac 
ciia nghien cuu khoa hgc Id dem lai lgi ich 
eho cdng dong, xa hgi, md tmdc bdt la ngudi 
dpc cdng trinh. Cdng trinh nghien eim khoa 
hpc tirong do cd su dyng ban an giiip ngudi 
dpc da dang tidp thu nhung quy tac phdp ly 



kho Cling, khd hiiu; tgo diiu kien kit ndi 
chung vdi nhiing vin di, vy viec ed that tdn 
tai trong cugc sdng thudng ngdy ma cd thd 
ngudi dgc da biit, da tiip xiic. Tir dd, ngudi 
dgc de nam bat, de iing dyng eac thdng tin, 
kinh nghipm ed dugc tu cdng tiinh nghidn 
cim khoa hge vao cugc sdng. Su dyng bdn 
an, nhu vdy, la each thuc hieu qud de lam 
tang gia trj cua cong trinh nghian eim khoa 
hpc. 

Thie tu. suy eho cung, trong da sd tmdng 
hgp, su dyng bdn dn la diiu khdng the bd 
qua khi thyc hien cae eong trinh nghien ciiu 
khoa hgc trong ITnh vyc phdp ly. Trong lugt 
quoc ngi, a he thdng thdng ludt, mdt thdi 
gian ddi, an le ddng vai trd la ngudn ludt 
chinh yeu. Khong nghien ciiu cac bdn an, 
ngudi ta khd cd tha tiap can duge eae quy 
tic trong thdng lugt. Ngay ed khi nghien ciiu 
cac he thdng phap ludt khac, tim hieu bdn 
an hd trg dac lyc cho viec gidi thich cdc van 
bdn ludt, xay dyng cdc ludn didm phap Iy. 
Nghian cihi cdc bdn an cd tha giup xac djnh 
cdc quy tac phap ly (trong tmdng hgp khdng 
CO van ban lugt), gidi thich cdc van ban luat, 
xdc dinh cdc khuynh hudng dp dyng/gidi 
thich ludt, khdm phd cae phuang phdp giai 
thich ludt mdi...* Diau ndy hodn toan diing 
d Viet Nam, khi an le dugc cac Tda dn dp 
dung khi xet xu.' Trong ludt quoc ti, viee 
tim hiiu cdc bdn an ciing ddng vai trd thiet 
yiu. Bdi, an le Id ngudn bd trg ciia ludt qudc 
te* ma ngudi nghien ciiu khdng the bd qua. 

* Xem Hsieh (Alice), "Usmg cases in legal analysis", 
The Writing Center, Georgetown University Law Center, 
2012, http://www.law.georgetown.edu/academics/ 
acadermc-programs/legal-writing-scholarship/writing-
center/upload/Using-Cases-in-Legal-Analysis-Revised. 
pdf, xem ngay 08/01/2014, tr. 2. 

' Nhic lai ring theo Dieu 22 cila Luat To chiic Tda 
an nhan dan nam 2014, Hdi ddng Tham phan Tda dn 
nhdn dan tdi cao cd nhiem vy, quyan h?n tdng kk cac 
ban an, quySt dinh da cd hifu luc phdp luat, cd tinh 
chuin myc ciia cac Tda an, tdng ket phdt tridn thanh 
an 1? va cdng bd dn le "dg cac Tda an nghien ciiu, ap 
dyng trong xet xii.". 

8 Yi dy, xem: D^i hoc Luat Tp. Hd Chi Minh, Gido 
trinh Cdng phdp qudc ti, QuySn 1, Nxb H6ng Due, 

2013, tr. 157. 

57 

Didu 38 cua Quy cha cua Tda an Cdng ly 
cua Lien hgp qudc quy dinh: khi Toa gidi 
quydt cac tranh chap, "... Vol nhOng diiu 
kiin neu & Dieu 59, cdc dn le... dugc coi 
Id phuang tien di xdc dinh cdc quy phgm 
phdp lugt.". Cdc ban an ciing giiip hieu ro 
hon ludt qudc te. Didn hinh, Theo Bdn ghi 
nhd ve cac Quy tae vd thu tyc gidi quyat 
ti-anh chip trong WTO (DSU), mgt trong 
nhung chuc nang ciia he thdng gidi quyet 
tranh chdp cua WTO la "ldm ro nhiing dieu 
khodn hiin hdnh cita nhiing hiep dinh (co 
lien quan cua WTO)...". Dgng tac "ldm ro", 
tiic giai thich ludt cua WTO ndy duge the 
hien trong cae "ban an", tiie cae bao cdo cua 
Ban hdi thdm va dac biet, ciia Co quan phuc 
thdm. Nhu vdy, di tira hieu cdch giai thich 
lugt WTO, bat bupc phai nghien ciiu cdc bao 
cao tren. 

Viec su dyng ban an trong cdng tac 
nghian cuu khoa hpc khdng phdi khdng bj 
chi trich. Da phin cac ehi trich xoay quanh 
viec khi nghien ciiu khoa hpc thong qua bdn 
an, thudng tdc gid chi cd the tap tmng vao 
mgt sd tmdng hgp ban chd. Vi the, ngudi ta 
cd the nghi ngd ve tinh khai qudt, tinh khdch 
quan ciing nhu tinh dang tin cay cua cdc kat 
lugn dugc dua ra trong cdng trinh nghien 
Clin. Day ciing chinh la nhiing thach thuc 
khdng nhd ddi vdi nhd khoa hgc khi dp dyng 
phuong phap nghidn ciiu thdng qua tim hieu 
ban an. Nhthig thdch thuc ndy, nhu chimg 
tdi se trinh bdy d phan (II), ed the vugt qua 
dugc niu nhd khoa hpc dp dyng nghiam tiie 
cdc ky thudt su dung ban an trong nghidn 
cim. Mgt sd ngudi ciing danh gia thap viec 
nghian cdu cdc bdn an va coi ddy chu yau 
chi la viec "thugt lai" hogc "djch lgi" cdc 
ban an. Tuy nhian, nhu trinh bdy d phan (II) 
dudi day, viec nghian cuu ban an di xa hom 
rit nhiiu ddng tac thudt lgi bdn an. Ngudi 
nghidn ciiu phdi lidn tyc "dai cdt tim vang" 
- lua chgn cdc ban dn ciing nhu cdc chi tiet 
dit gia trong bdn dn, ciing nhu thyc hien cdc 
thao tdc danh gia, binh luan, tdng hgp ban 
an vd tuan thu nhirng quy tae nghiem nggt 
khdng kem khi dp dung cdc phuang phdp 
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nghidn ciiu khde. 
Mgt trong nhiing can hoi chung ta cd thd 

dgt ra d day la: su dyng bdn dn chi la mpt 
trong nhiing phuong phap nghien ciiu khoa 
hpc, vgy khi nao nen nghien ciiu khoa hgc 
thdng qua su dyng ban an? That ra, viec lya 
chgn phuang phap nghien eim phy thudc 
rat nhiau vao cau hdi chu dao dugc dgt ra 
d cdng trinh nghien eiiu (Ai? Cai gi? Khi 
nao? C) dau? Bao nhieu? Nhu the ndo? Tai 
sao?...). Phuang phdp su dyng bdn an nen 
dugc xem xet khi cdu hdi trgng tam trong 
cdng trinh nghidn cuu Id Nhu thi ndo va Tgi 
sao.' Vi du: Nguydn tac tdi hue qudc (MFN) 
dugc dp dyng trong WTO nhu thi ndol Tgi 
sao phucmg phdp zeroing mac du khdng bi 
ludt WTO minh thj cam nhung eae Thanh 
vien lgi khdng dugc dp dyng? Phuomg phap 
nghian ciiu thdng qua ban an se phii hgp nhit 
khi tac gia nham ddn myc dich tim hiau, rad 
td, gidi thich that ky, that chi tiit cdc hien 
tugng phdp ly. Bdi, phuong phap nay cho 
phep ngudi nghien cuu tim hieu mgt each ky 
ludng vd nam dugc nhiau chi tiit nhit co thi 
va mdt sd lugng ban chi eae bdn dn. Diiu 
ndy khien phuang phdp su dyng ban an khac 
vdi phuong phdp diau tra, cung tra ldi cho 
can hdi Nhu the nao vd Tgi sao, nhung trong 
do ngudi nghian ciiu thian vi tim hiiu mdt 
sd lugng Idn cac hien tugng va do dd, huge 
phdi bd qua nhiing chi tiet nhd cua timg hien 
tugng. 

Tom lai, su dyng ban an la mpt trong 
nhiing each thirc tdt nhdt di tiip can dugc 
kien thuc ve cdc liiih vyc phap ly. Sir dyng 
bdn an la mgt trong nhiing phuong phap 
nghien ciiu khoa hgc, ban cgnh nhung 
phuang phap khac nhu: tdng hgp, quy nap, 
thdng ka, diau tra xa hpi hpe... Su dung ban 
an ed thi la phucmg phap chu dgo (dae biet 
la trong cdc cdng tiinh vi tdm tdt va binh 
ludn dn), hoac cd the dugc dp dyng phdi 

' Cac cdu hdi khac cd the ddi hdi cac phuong phap 
nghien ciiu khac Vi du, phuong phap dieu tra rdt phii 
hpp de tra ldi cac cau hdi Bao nhieu, 6 dau, Ai, Cai 
gi. Xem Rowley (Jennifer), "Using case studies in 
research". Management Research News, Vol 25 Iss' 1 
tr. 16-27,tr. 17. 

hgp vdi nhiau phuong phap khac trong cdng 
trinh nghidn ciiu khoa hgc. Tuy nhien, trong 
ca hai trudng hgp, ngudi nghien ciiu phdi 
luu y din mgt sd ky thuat nhit djnh khi su 
dung ban an. 

n. Ky thu^t sur dung ban an trong nghi&n 
cuu khoa hgc 

Khi su dung bdn dn, ciing nhu khi dp dung 
bat ky phuong phdp nghien cuu khoa hgc nao, 
ngudi nghien ciiu deu can nam vung mgt sd 
ky thudt nhdt dinh. O ddy chiing tdi luu y 4 ky 
thudt: xdc djnh cdu hdi nghien ciiu trpng tam 
(1), lya chgn ban dn, (3) tiinh bdy, danh gia, 
binh luan ban an, (4) tdng hgp cdc bdn dn. 

1. Xdc dinh cdu hoi nghiin cuu trgng tdm 
Ddng tdc xdc djnh eau hdi nghidn cuu trgng 

tdm cdn dugc thyc hien khi chung ta bat tay 
vdo bat ky cdng trinh nghian ciiu ndo vd dimg 
bdt ky phuong phap nghien eim nao. Nhu da 
de cap d tren, tmdc het, cau hdi nghidn ciiu 
se giup xac dinh phuang phdp nghian cuu cin 
dugc dp dyng, tii do se giiip ngudi nghidn ciiu 
quyat djnh co nan su dyng bdn dn trong cdng 
trinh cua minh hay khdng. Nhac lgi rang, viec 
su dyng bdn dn se cd the thich hgp de tra ldi 
cdc can hdi Nhu the nao va Tgi sao. Viae xac 
dinh cau hdi trgng tam cua cdng trinh nghien 
Clin ciing se giup ngudi nghien cdu xdy dung 
tidu chi lua chgn bdn dn va cae thdng tin can 
su dyng, ddng thdi dua ra dinh hudng phdn 
tich, binh luan phu hpp. Chiing tdi se dua vi 
du rainh hga cho luan diem ndy d cdc phan 
(2) va (3) dudi day. 

Xdc djnh can hdi trpng tdm cy thi, chinh 
xdc cho cdng trinh nghidn eiiu la diau kho 
khan, nhung cdn thiat. Da ldm dugc diiu ndy, 
ngudi nghien eiiu cdn cd mgt sy ddu tu nhat 
dinh vao qua trinh dgc vd tdng hpp tai lieu, 
ddng thdi nam viing myc dieh nghien cdu va 
tim hieu ky luang vi ddi tugng ngudi dpc 
cdng trinh. 

2. Lifa chgn bdn dn 
Bdn an chirih Id "ddt dien", Id eong cy cua 

ngudi nghien ciiu khoa hgc su dyng bdn an. 
Trong mdt sd tmdng hgp, ngudi nghidn cdu 
tim hiiu, trinh bdy va phan tieh, binh ludn tit 
ea cac bdn dn lien quan din ITnh vyc nghien 



cuu. " Tuy nhien, nhin chung, lam dugc dieu 
nay la khdng de - ngudi nghien ciiu chi ed 
tha tgp trung vao mgt sd lupng nhd cdc bdn 
an. Vi tha, ngudi nghian ciiu chi nan ddu tu 
vao viee trinh bay, phdn tich, binh ludn mgt 
sd ban an dugc coi la quan trgng, thu vj, phu 
hgp nhat. 

Tir do, ngudi nghidn ciiu se phai ddng tmdc 
hang logt nan de: nan nghian cim 1, hay nhieu 
ban an ti-ong cdng tiinh cua minh? Ban an 
dugc lya chgn phai giai quyit nhiing cdu hdi 
vd cimg hidm hoi, hay nhung cdu hoi thudng 
gap? Giai phap dugc dua ra trong bdn an phdi 
rdt dgc biet hay mang tinh diin hmh?..." Di 
ddi phd vdi nhung nan da nay, ngudi nghien 
cim can dau tu thich hop vao viec dua ra tiau 
chi da lya chgn bdn an se su dyng. Da xdy dyng 
cac tieu chi do, ngudi nghien cuu can xdc djnh 
rd cdu hdi ti-gng tara dugc dgt ra trong cdng 
trinh nghien eiiu. Ddng thdi, viec lua chpn ban 
dn cung tuy thudc vao tinh chdt cua cdng trinh 
nghidn ciiu khoa hpc. Cac tuyan tap bdn dn vd 
bmh lugn an thudng tim hiiu cae khia cgnh 
khac nhau ti-ong nhung lmh vyc nhit djnh (va 
do do, tdc gia thudng lya chpn cdc vy dn thi 
hien nhiau vdn de khac nhau nhat cd tha cua 
lihh vuc phap ly do). Trong khi do, d cdc cdng 
hinh nghidn ciiu su dyng nhiiu phuang phap 
nghian ciiu khoa hpc (trong do su dyng ban an 
chi la mgt phucmg phap), tdc gid se lya chgn 
bdn an nao phii hgp nhat vdi logic tiinh bdy. 

'" Cdc cdng trinh ndy thudng nham myc dich diem 
lgi cac ban an da dupe tuyen trong mpt khoang thdi 
gian nhit djnh. Vi du: cac cdng trinh thudng nien 
nham diSm lai cac vu kien trong WTO ciia cac giao 
su David Gantz (My) va Helene Ruiz-Fabn (Phap). 
Xem cac bdi viet cua giao su David Gantz trong 
myc "WTO case review", tap chi Arizona Journal of 
International and Comparative Law; cdc bdi viet cua 
giao su Helene Ruiz-Fabri trong myc "Chronique du 
reglement de differends de I'OMC", tap chi Journal 
du droit international. Ciing can luu y rang ngay cd 
trong cdc cdng trinh nay, cdc bdn an cung dupe mySn 
chpn theo tieu chi vd thdi gian. 

" Luu j ' rdng, d cdc bai viet danh cho tgp chi chuyen 
nganh, vi dy nhu tap chi Khoa hpc phdp ly, bdn an 
duac sur dyng thudng dupe ddi hdi phdi la bdn an ciia 
CO quan giai quyet tranh chdp cao nhat vd/hoac da cd 
hieu lyc. 
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minh hpa tdt nhat cae luan diem, thi hien tot 
nhat eac y dd cua minh. 

Vi dy 1; Khi thuc hien cdng trinh Ludt hap 
dong Viet Nam - Bdn dn vd binh lugn bdn dn'^ 
(sdch chuyen vi bdn dn), tdc gia xac djnh rd: 
tieu chi myen chgn cac ban an "khong dua vdo 
chdt lugng xet xu cua cdc thdm phdn md chu 
yiu dua vdo vdn di phdp ly cua v\i viic md 
Toa dn ddphdi gidi quyit.".^'^ Ndi each khac, 
cac bdn an phdi the hien nhung van de khac 
nhau ti-ong lugt hgp ddng thudng gay ti-anh 
eai. Td dd, tac gia da tuyen lya dugc 37 ban dn 
tha hien 37 khia canh khde nhau ciia ludt hgp 
ddng, phyc vy dugc rayc dich nghien eiiu toan 
dien nhdt cd the linh vyc luat hgp ddng thdng 
qua cae ban an. 

Vi dy 2: Khi tian hdnh loat cdng tiinh nghien 
ciiu khoa hpc ve Cdc vu kiin trong WTO liin 
quan t&i bdn phd gid, trg cdp vd tu ve'"' (eong 
trinh chuydn ve ban an), nhdm tac gid dat ra 
cac tieu chi sau de lya chgn cac "ban an" se 
dugc su dyng ti-ong cdng trinh: (i) Tinh dian 
hinh: vu kien phdi ggi ra nhieu nhdt cd the 
nhiing van da thudng gay tranh cai giiia eae 
Thanh vien WTO khi thyc hien Hiep dinh ve 
Ty ve; (ii) Tinh thdi su: uu tien su dyng nhiing 
vy kien mdi; (iii) Tinh gdn giii vdi Vipt Nara: 
bdn tranh tung phdi Id qudc gia dang phdt trien 
hoac qudc gia cd hoan eanh tuong ddng vdi 
Viet Nam; (iv) Gid trj dn le cao: "ban an" dugc 
phan tich phai la ciia Co quan phiic thdm. Viec 
dua ra cdc tieu chi do thuc ehat bat ngudn hi 
nhu cdu tra ldi cdu hdi nghidn cim trpng tdm: 
Cac quy dinh thudng gay ti-anh cai trong Hiep 
dinh vi Chdng ban pha gia/ Trg cap vd ddi 
Ididng/ Ty ve nen dugc Viet Nam hieu vd dp 
dyng nhu the nao? Tgi sao? 

Vi dy 3: Khi thyc hien eong trinh ffhgp 
khdu song song du&i goc do phdp ludt sa hihi 

'2 Do Van Dgi, Ludt hgp dong Viet Nam - Bdn dn 
vd binh lugn bdn dn, Nxb. Chinh tn qudc gia, Ha Ndi, 
2013. 

'=5'(fd,tr.l5. 
'•* Cac cdng trinh nghien ciiu cap trudng nam 2012 

- 2013, 2013 - 2014, 2014 - 2015 tai Dai hpc Ludt 
Tp. Hd Chi Minh cua mpt nhdm gidng vien khoa Ludt 
Qudc te. 
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tri tui, hap dong vd cgnh trgnh'^ (cdng trinh 
su dyng tdng hgp nhidu phuong phap nghien 
ciiu khoa hpc), khi da cap van de hgn che 
nhgp khau song song theo hgp ddng, tae gia 
chgn dung phan quyet Copad vd phan quyet 
UsedSoft de tra ldi can hdi: Tda Cdng ly ciia 
Lien minh chau Au (CJEU) dp dyng quy tac 
"chu sd hiiu quyen sd hiiu tri tue cd quydn gidi 
han quyen ciia ben nhdn chuyen giao ciing 
nhu khach hdng cua ben nhdn ehuyan giao" 
theo phap lugt sd huu tri tue nhu tha nao?'* "̂  
do cua tac gia d day la tim va phan tich nhiing 
minh chiing cho ludn diem chu dgo: khi san 
phdm chiia dyng quydn sd hiiu tri tue dugc 
ban ra thj tmdng bdi chinh chii sd hiiu quydn 
sd huu tii mp hay vdi sy ddng y cua ngudi ndy 
trong phgm vi EU, chu sd hiiu nay hat quyan 
ddi vdi san pham do, ciing nhu nhung tmdng 
hpp khdng dp dyng quy tac nay. 

Mdt cdu hdi niia thudng dugc dat ra, do la 
Neu cdn nghidn cdu nhieu ban an trong cdng 
trinh, thi bao nhieu ban an la du? Khdng thi 
dua ra rapt con sd nhat djnh di tra ldi eho can 
hdi ndy. Nhin chung, viec tang sd lugng bdn 
dn Idm tang tinh dang tin cay cho cdng trinh 
nghidn ciiu, duong nhidn vdi diiu kien chit 
lugng cua viec phdn tich timg bdn dn phai 
dugc bao ddm. 

3. Trinh bdy, ddnh gid, binh lugn bdn dn 
a. Trinh bdy bdn dn 
Cdc ban dn cd thd ngin hoge dai. Trong 

tiirdng hgp ban an tuong ddi ngan, ngudi 
nghien cuu cd the tiich ddn phin quan trpng 
nhdt hogc todn bd bdn an vao cdng trinh." 
Trong tmdng hgp ban dn tuong ddi dai, tdc gia 
bugc phai tdm luge nhiing didm co bdn eiia 
ban an (bao gdm cdc tinh tiat cua vy kien, cac 
thu tyc gidi quyet ti-anh chap xay ra tiirdc do, 
cdc van da phdp ly dugc dgt ra ti-ong vy kian, 
lugn diam cua cdc ben, quan diem eua co quan 

'* Nguyen Thanh Tu, Le Thi Thu Hi6n (chu bien), 
Nhdp khdu song song du&i gdc dp phdp ludt s& hiru tri 
tue, hap ddng vd cgnh tranh, Nxb Chinh tri qudc gia, 
Ha Ndi, 2014. 

'^Sdd,tr. 167 -181 . 
y Vi dy, xem cac bdi binh ludn ban an cua PGS-TS 

Dd Van Dai dang tai tap chi Khoa hpc phdp ly, Dgi 
hoc Luat Tp. H 6 Chi Minh. 

giai quyet tranh chip...).'* Khi nay, viec tiinh 
bay ban dn nhdm muc dieh neu ra nhiing vdn 
de chii dgo, va thudng la phuc tgp, lidn quan 
den tranh chip mpt cdch dl hiiu da ngudi dpc 
ed the nam bdt nhanh chong. Trong qua trinh 
trinh bay ban an, tdc gid ciing can thyc hien 
dpng tde sang Igc: mdi bdn an thudng giai 
quyet nhieu vdn de phap ly; tac gia thudng chi 
tap tnmg trinh bdy nhung van de phap ly dupe 
cho Id "quan trpng" vd phu hgp nhat vdi y do 
nghien ciiu, myc dich nghidn ciiu cua minh. 

b. Ddnh gid, binh ludn bdn dn 
Cdc chi tiet da tiinh bay cua bdn dn khdng 

tha "ty ndi thay" nhiing quan diara, y dd ciia 
tae gid. Vi thd, viec ddnh gia, bmh lugn bdn 
an la giai doan vd cung quan trpng trong boat 
dgng nghien ciiu. Thdng thudng, trong qua 
trinh ddnh gid, binh lugn ban an, tdc gid se tii 
ldi nhung cdu hdi nhu: 

- Gidi phap dugc dua ra trong ban dn co 
gi mdi so vdi quy dinh trong van bdn ludt 
khdng?'̂  

- Gidi phap duge dua ra trong bdn an cd gi 
mdi so vdi thyc tien phap ly ton tgi tmdc vd 
sau do khdng? "̂ 

- Quan diem rieng eua ngudi binh ludn: 
gidi phdp dugc dua ra trong ban an ed hpp Iy, 
thuyit phyc hay khdng? Cd phdi la gidi phdp 
tdi uu khdng? '̂ 

- Giai phdp dugc dua ra tirong ban dn cd gi 
tidn bd/ khde hon so vdi cdc giai phap dugc 
dua ra trong cdc vy kien khde khdng? 

- Gidi phdp dugc dua ra trong bdn an cd tha 
dugc ap dyng trong nhung diiu kien ndo? 

- Ngudi dpc cd the nit ra nhiing bdi hgc ndo? 
Vi dy: khi phan tieh vy kien UsedSoft, tdc 

gia dua ra eac danh gid sau: (i) phdn quyit thi 
hien bude phdt tiien mdi trong viee xae djnh 
hat quyen tdc gia ndi rieng va quyin sd hiiu 

'* Vi dy, xem Tran Vi?t Diing, Trdn Thj Thiiy 
Duong (chu bien), Tim hieu ludt WTO qua mpt so vu 
kien ve chong bdn phd gid, Nxb Hdng E>iic, 2013; Trin 
Thi Thuy Duong (chu bien), Tim^ hieu ludt WTO qua 
mot s6 vuki^nve trg cdp, Nxh Hdng Buc, 2014. 

" Xem Do Van Dai, Ludt hgp dong Viet Nam - Bdn 
dn vd binh lugn bdn dn, Nxb. Chinh tri qudc gia Hd 
Ndi, 2013, tr. 19-42 i & . 

^"Ibid. 
^' Ibid. 



tn tue ndi chung; (ii) my nhien, phan quyat 
chua lam ro quyan ciia ngudi mua hay ngudi 
nhdn chuyen giao ddu tian quyin tde gia theo 
hgp ddng khi chu sd hihi quyin tac gia cd gidi 
han theo hgp ddng ddi vdi ngudi raua dau tien 
dd; (iii) phdn quyit khdng ddng nhit vdi phan 
quyet trong vy Copad va khdng mong thich 
vdi cdc phdn quyit Apple, ReDigi, Autodesk 
cua Tda an Hoa Ky... Khi danh gid vy Copad, 
tac gia nhan mgnh ring gidi phap ciia CJEU 
dua ra phy thudc vao mpt dieu kien quan 
trgng: bdn chat eua nhan hidu (trong vy kien la 
mdt nhan hieu ndi tiing).. .̂ ^ Khi nghien eiiu 
cdc vy kien Udn quan den chdng ban pha gid, 
chdng trg cap tgi WTO, mgt phdn viec quan 
frpng ciia tac gia la phai tdng kit nhung bdi 
hpc ddnh cho Viet Nara.̂ ^ 

Ngodi ra, de de dang thyc hien ddng tae 
danh gid, binh ludn ban an, tae gid cdn can 
phai "dn" lgi can hdi nghien ciiu trgng tdm. Td 
dd, viec danh gia, bmh ludn bdn an cd thi xoay 
quanh cdu hdi: phan quydt dem lai can ti-a ldi 
gi eho can hdi nghien cim trgng tam do? Phdn 
quyet dugc dua ra cd img hd cho luan didm/ 
gid thuyat chinh cua tdc gid trong cdng tiinh 
nghian ciiu khdng? Tgi sao? 

4. Tdng hgp cdc bdn dn 
Ddng tac tdng hgp cdc ban an thucmg dugc 

thyc hien khi tac gid phai sir dyng nhidu bdn 
dn trong cdng trinh nghien ciiu ciia minh, dgc 
biet khi eac bdn an nay dugc diing da minh 
chiing, gidi thich cung mdt quy tac phap ly. 
Khi thyc hien ddng tdc ndy, tdc gid se thyc 
hien mdt phep so sanh nhat djnh giiia cae gidi 
phdp dugc dua ra trong cac bdn dn vd cdc tinh 
hudng lam nen eho cae gidi phap dd, tu do 
he thdng hda thanh rapt luan diim hay mgt 
logic, khuynh hudng, thdm chi quy tdc phap 
ly. Thdng thudng, tdc gia se diing tmdc hai 
tinh hudng. CJ tinh hudng did nhit (khd hiim 

^ Xem Nguyin Thanh Tii, Le Thi Thu Hidn (chii 
bien), Nhdp khdu song song dudi goc dp phdp ludt 
sd hOu tri tue. hap ddng vd cgnh tranh, Nxb Chinh tri 
qudc gia. Ha Npi, 2014, tr. 167 - 181. 

^ Xem Tran Vi?t DOng, Tran Thi Thuy Duong (chii 
bien), Tim hieu ludt WTO qua mptsd vu kien ve chdng 
bdn phd gid, Nxb Hdng Diic, 2013; Trdn Thi Thiiy 
Duong (chii bien), Tim hieu ludt WTO qua mdt so vy 
lain ve tra cap, Nxb Hdng Diic, 2014. 
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hoi), trong mpi tmdng hgp dugc xem xet, rapt 
gidi phap chung se dugc dp dyng Igp di lap lgi, 
the hien ragt khuynh hudng, quy tac ro rdng, 
dn djnh. Khi nay, tdc gia can tdng hgp dugc 
khuynh hudng do. 6 tinh hudng thii hai, giai 
phap ti-ong cdc ban dn khae nhau cd thi di theo 
nhiing hudng khac biet, thgm chi ti-ai nguge 
nhau. Khi nay, tdc gid can gidi thich ly do cua 
sy khae biet hoac trdi ngugc nay, dya ti-an tinh 
chdt eua timg vy viec hoac cdc quy djnh phap 
ly; hi do thu thiet lap nhiing "bien gidi" ddi 
vdi tiing ban an, giai phap (vi dy: gidi phdp A 
chi dugc dp dyng khi ede didu kien x, y, z dugc 
thda man). 

Nhin chung, viec nghien ciiu, tdng hgp cae 
ban an se khd cd tiie dan ddn viae khdi qudt 
hda eac gidi phdp thdnh mgt nguydn tac dp 
dyng cho mpi tiirdng hgp. Bdi, sd lugng ban 
an dugc nghien ciiu khdng nhidu, tmh tiat cua 
cae vy kien khdng bao gid gidng nhau hoan 
todn va cac gidi phap do co quan xet xu dua 
ra luon phdi phdt trien de phu hgp vdi nhiing 
ddi thay eiia xa hdi. Nghidn cuu, tdng hgp ban 
an thudng chi dua ra nhiing logic nhan qud cd 
tha dupe xem xet dp dyng eho eac tinh hudng 
phdp ly tuong ty. 

Mdt dgng tde cudi cimg ma ngudi nghien 
ciiu cdn thyc hien de lara tang tinh tin cay ciia 
eac ket ludn trong cdng trinh, do Id kiem tra 
xem trdn thyc ta cd nhung ket lugn khde hoge 
trai ngugc lien quan dan ITiih vyc nghian cim. 
Dieu nay cd tha din den viec tdc gid phdi tiep 
tuc tham khdo va su dyng nhung ban an khac 
niia trong cdng trinh nghien ciiu khoa hgc! 

Kit ludn 
Sir dyng bdn an la mdt phucmg phap ed the 

duge dp dyng hihi hieu khi tien hdnh cdc cdng 
trinh nghien ciru khoa hpc ti-ong ITnh vye phap 
ly. De sd dung ban an thdnh cdng trong nghidn 
ciiu khoa hpc, can chu y tdi cdc ky thudt nhu 
xae dinh cdu hdi nghien ciiu trgng tam, lya 
chgn ban dn, trinh bay, danh gid, binh luan 
ban an, tdng hgp cdc ban an. Cimg vdi sy phdt 
triin eiia khuynh hudng su dyng bdn dn ti-ong 
nghien cuu khoa hpc, hy vpng d Viet Nam 
phuong phdp ndy se ngay cdng dupe hodn 
thien trong tuong lai. • 


