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Tom t3l: Tren co scr nghien ciJni nhfing nguyen tac, quy dinh va noi dung cua Cong uac Lujit bien 
nam 1982 vl co cht giai quyet iranh chip tren bien, W vi^ da danh ^d tinh kha thi ciia \'i?c sii 
dyng ca ch5 nay trong tranh chip bien Dong. Bai \igt da phan tich ca cau t6 chuc, tham quyln xet 
xii..., cung nhu cac quy tJc to tyng va lugt ap dung doi vcri timg ccr quan giai quyet tranh chap 
duac quy djnh trong Cflng u6c; tit 36 de xull giai phap sir dyng co ch^ giai quyfit tranh chip theo 
Cong irifrc !u$t bien 1982 trong viec giai quyet eac tranh chip tren Bien Dong hi^n nay. 

1, Khai quat chun^ vS co* che giai quyet 
tranh chap tren bien theo Cong irdc Lu^t 
biln 1982 

Giai quyet cic tranh chap bien bang c^c 
bi|n phSp hoa binh vira I^ nghia vn ciia cac 
thanh vien LHQ theo quy dinh cua Hien 
chucmg va vira 1& nghTa vu theo Cong uac lu?t 
Bi^n nam 1982. Chi'nh vi vay, Nghj quyet cua 
Quoc hpi niroc ta ve viec phe chuan C6ng uoc 
lugt Biln nam 1982 tuyen b6 rO Nhk niroc Viet 
Nam chu truong giai quyet c3c bat dong lien 
quan den bien Dong bang c3c bien phap h6a 
binh, tren tinh than binh dSng, hieu biet va ton 
trpng lan nhau, t6n trong ph^p lu|t quoc te, dac 
bi?t la C6ng uoc luat Biln nam 1982 cua LHQ. 
ton trpng chii quyen, quyen chii quyen va quyen 
tai p h ^ ciia c5c nuoc ven bien Dong doi voi 

• Tfic gia hen he. DT 84-4-35650769 
E-mail, nbdien@yahoo.com 

viing dSc quyen kinh te va them luc dia; trong 
khi n6 luc thuc day dSm phan de tim giai phiip 
CO ban ISu dai, cic ben lien quan cin duy tri h6a 
binh, on djnh tr£n co so giir nguySn hien trang. 
khong CO hanh dpng lam phiic tap thgm tinh 
hinh, khong sii dung vu lire hoac de dpa sir 
dung vu lire. 

Ben canh viec van dung cic co che cua Lien 
Hap quoc, cua khu vuc ASEAN, van de giai 
quyet tranh chap trfin bien trong Luat quoc te 
hien dai, chu yeu dira tren cac quy dinh ciia 
Cong uoc aia Lien hop quoc ve Luit bien nam 
1982 (UNCLOS 1982), co hieu luc tir ngay 
16/11/1994. Cong uoc luit biin nam 1982 vira 
la CO so phap ly quoc te quan trpng h6 trg cic 
quoc gia trong viec quan ly, khai thac, sur dung 
\ a bao ve co hieu qua cic nguon tai nguyen 
thien nhiSn o bien; th\rc thi chii quyen, quyen 
chii quyen, quyen tM phan quoc gia; vira la 



N B Dien. N H dr/mg / Tap chi FJioa hoc DHQGHN, Luat hac. Tap 19, Sol (2013) 1-19 

cong cu hiiu hieu de cac quoc gia giai quyfit cac 

tranh chap, bat dong phit sinh. 

So vfri cac Cff che giai quyet tranh ch3p 
trong lugt qu6c tl hien dai, thi cff chfi giai 
quyet tranh chap cua Cdng u^c Luat bifin 
n im 1982 co thl duoc xem la Cff che c6 tuih 
kha thi cao de giii quyfit cac tranh chSp tai 
Bifin Dong boi vi: 

Thu nlidt, Cic tranh chip tai Bifin Dong 
chu-a duac giai quyet deu lien quan den viec 
giai thich vi ip dung Cong udc Luit bien 
nam 1982; 

Thli hai, Cic quoc gia tranh chap tai Bifin 
Dong deu la thanh vien cua Cong u6c Luat bien 
nam 1982, dong thoi, cho den then diem hifin 
nay, van chua co bat ky mot hiep dmh song 
phuong hoac da phirang nao da duac ky ket 
khic mang ti'nh dac thii han Cong uoc LuEit 
bien nam 1982 de giai quyfit cic tranh chap 
bien giu cac ben tranh chap 6 Bien Dong; 

Thir ba, Tuyen b6 ve Cic nguyen tac iing 
xu gitta cic ben trong Bien Dong, cfing nhu cic 
tuyfin bo don phirong, song phuong va da 
phuong khic ciia cac quoc gia trong tranh chap 
deu din chieu dfin Cong irac Luat bien nam 
1982 va khang djnh cic ben se giai quyfit cac 
tranh chap phil hop voi cac nguyen tic trong 
Cong uoc . 

' Theo tin lif B6 Ngogi giao Vi^t Nam, tgi cupe hgp bao 
chilu 20/7/2012, thay mat nuwc Chu t|Gh ASEAN luan 
phi6n flijioTig nhiem, Pho Thu Iu6ng, BQ IrLrffng Ngogi giao 
vci Hpp tac qu6c t4 Campuchia Hor Namhong da c6ng bii 
TJguyen tac 6 aikm cua ASEAN v4 vHn fle bi4n Bi&n Dong " 
Theo Tuyen b6, cac B§ ttu*ng Ngoai giao ASEAN nhlc Igi 
vk t i l khang flinh cam m ciia cac Qu6c gia thSnh vien 
ASEAN, la: 
1. Thyc hi^n aliy diJ Tuy§n b6 w§ ijng xi> ciia cac b§n d 
BiSn Dong (DOC) (2002). 
2 Quytachu^ngdlnthi/chi&n DOC (2011). 
3 Sim flgt du'ot: Bg Quy t ic irng xCr a Bi4n Dong 
4, Ton trpng ho&n to în cac nguydn t ic ca ban cua lugt 
phap qu6c 16, trong do co Cfing uwc Lien hffp quSc v^ jjjgt 
biln nam 1982 
5. Tat ca cac ben l i lp tuc kiem ch i va I<h6ng sir dyng vu 
li/c 

Thu Ttr, Co chfi giai quyet tranh chip ciia 
C6ng uoc Luat Bien nam 1982 co thfi dupc coi 
la day dii va toan difin nhit trong so cac co chfi 
giai quyet tranh chap quoc te ve bifin hien nay 
Vl no chiia dung hiu nhu tit ca cac bien phap 
giai quyet tranh chap ma cic ben hiru quan co 
the lira chpn ap dung, bao gom cac giai phap 
diroc quy djnh tai khoan 1, Dieu 33 cua Hifin 
chirong Lien Hiep Quoc" vi cic giai phap ducrc 
quy dinh trong Phan XV ciia Cong uoc Luat 
bifin 1982. 

Npi dung CO bin cua co chfi giai quyfit tranh 
chap ve bifin di dirpc quy dinh tai Phin XV 
Cong uoc Luit Bifin nam 1982, (tii DiSu 279 
dfin Difiu 299) va cac ban phu luc co lifin quan, 
bao gom cic vin dfi co ban nhu: nguyfin tic giai 
quyfit tranh chip; trinh ta, thu tuc giai quyet 
tranh chap, ca quan c6 thim quyfin giai quyet 
tranh chap; tnnh tir, thu tuc hoa giai (Phu luc 
V); to chiic, tham quyen, va thii tiic to tung ciia 
Toa an Quoc tfi ve Luat bifin (Phu luc VI); thim 
quyen, thii tuc va giai quyet tranh chap bang 
trpng tai, (Phu iuc VH); ve viec giai quyet tranh 
chap bing toa an trpng tai die bifit (Phu luc 
VUD.v.v... 

Vific dua vio UNCLOS 1982 cac difiu 
khoan bat bupc vfi giii quyfit cac tranh chap o 
bifin duoc coi la mot bu6c tifin ldn cua luat 
quoc tfi noi chung vi ciia Cong uoc Luat bien 
nim 1982. (Khac v6i Cong u6c Geneve 1958, 
khi ma cic dieu khoan vfi giai quyet tranh chip 
chi duac ghi nhan trong mpt Nghi dinh thu 

B. Giai quylt hoa binh cac tranh chlip tr§n cc sa cac 
nguyfin tac co* ban cua lugt phap quIc t l , trong do c6 Cong 
Lffi'C Lifin ho'p qu6c v l Lugt biln nam 1982 
Cac Bo tr^org Ngogi giao ASEAN quylt tam tang c u ^ g 
tham vln Irong ASEAN nhim p h ^ huy cac nguyfin tac nfiu 
tren, phCi ho'p v6i Higp trac Than thign va Hpp tac 6 Dong 
Nam A (1976) va Hifin chiro-ng ASEAN (2008). 

' Trong m5i vy tranh chip . .cac Ouang sir ph&i tim giii 
phap, tivfrc hit bang con Cirirng ihirorg imj'ng- dam phSn, 
trung gian- hoa giai , tnjng tai, toa an, bang vific s(/ dgng 
nhung ca quan hoSc nhOng hi§p djnh khu vi/c. hojc being 
cac bign phap hoa binh khAc tiiy hp lya chpn" 
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khong bat bupc vi Nghi djnh thu nay da khong 
dugc nhieu niroc phe chuin). Dieu nay da phan 
anh dung xu the ciia thoi dai, phii hop vdi Hien 
chucmg Lien hpp quoc, thfi hien ^ nguyen cua 
cic quoc gia co bien ciing nhu khong cd bien va 
da duoc nhifiu d o ^ dai bieu tham gia Hpi nghi 
cua Lifin Hgp quoc \c bien tir 1973-1982 chip 
nhan rgng rai, ke ca cac doan dai bifiu ciia cic 
nuoc xa hpi chii nghla ma tmoc do da kifin 
quyet phan doi khii nifim vfi quyfin tai phan bat 
bupc ciia to i in quoc tfi, vl neu khong co cac 
dieu khoin ve giii quyet tranh chap thi sir loan 
ven ciia vin bin cu6i ciing se bj mit gia tri [1, 
tr.227]. 

Nguy&i tic nen tang, lam co sd cho viec 
giii quyfit tranh chip bifin, dio theo Cong udc 
1982, la: Cic qu6c gia thanh vien giai quyet 
mgi tranh chap trong viec giii thich hay ip 
dung Cong udc bing cic phuong phip hoa binh 
theo diing dieu 2, khoan 3 ciia Hien chuong 
Lien hgp quoc " vi, vi muc dfch niy, can phii 
tim ra giii phap bing cic phuong phip di dugc 
nfiu o Difiu 33. khoanl ciia Hifin chuong" (D. 
279).Nhir viy, cic bfin cd thfi tin thinh bit cii 
mpt each thiic giai quyet tranh chap nao ma hp 
lira chgn. Khong mgt quy dinh nao ciia Cong 
uoc anh hudng den quyen ciia cic quoc gia ip 
dung bit cii luc nio, bing bit ky phuong phip 
hoi binh nao theo sir lua chgn cua minh mpt vu 
tranh chap xay ra giira hp (D 280). Va :"Klii co 

mdt tranh chdp .xdy ra giOa cdc qudc gia thdnh 

viin lien quan den viec gidi thich hay dp dung 

Cong udc, cdc ben tranh chdp tiin hdnh ngay 

mgt cugc trao doi quan diim ve cdch gidi quyet 

tranh clidp bdng thircmg lirong hay bdng cdc 

phucmg phdp hod binh khdc..." (D. 283). 

Tai Phu luc V ciia C6ng udc da trii tinh den 
viec thanh lap mpt uy ban hoa giai vdi chiic 
ning "nghe >' kien cOa cdc ben, xem xet cdc yiu 

sdch va cdc y hen phdn bdc ciia hg, vd dua ra 

nhang de xudt cho cdc bin v&i y dinh muon dat 

dirge mgt su hod gidfll, Dieu 6]. Nhirng ngudi 
hoa giai co the lam mpt bao cao khong bat bugc 
ddi vdi cic bfin. Nfiu khong dat dugc mpt giai 
phap nio thi se phai ip dung cic Ihii tuc bit 
bupc dan den nhung ket luan bat buoc. Cac bfin 
tranh chap co thfi tuyfin bo bing van ban chip 
nhin quyen tai phin ciia mdt trong cac toi an 
sau: Toi in quoc tfi ve luat bifin, Toa an qudc 
tfi, mdt loi trpng tii thong thudng hoac toa an 
trgng tii dac bifit dupc thanh lap theo Phu luc 
Vin danh cho cac lo^i tranh chip da dupc dinh 
ro trong Phu luc nay. Theo quy djnh tai Dieu 
296 (Ti'nh chit tdi hiu vi bit budc cua cac 
quyet dinh), thi: cdc quyet dinh do toa dn cd 

thdm quyin dua ra Id co ifnh clidt toi hdu 

(chung tfidm), vd tdt cd cdc ben tranh chdp phdi 

tudn theo. Cac quy dinh vfi giai quyfit tranh 
chip ciia Cdng irdc ddi hoi tit ca cic quoc gia 
thua nhin hoac phe chuan Cong irdc phii thuc 
hien, khdng dugc bao luu mpt y kien nao. Tuy 
nhien cic quoc gia c6 the lira chpn each thiic 
rifing cho minh doi vdi vific giai quyfit tranh 
chip, hoac co the chap nhin quyfit dinh bit 
buoc ciia mgt toi in nao do va co quyfin lira 
chpn nhat dinh ve tmh chit v i thinh phan cua 
toaan3[3, t r . l07] , 

Cic difiu khoan ciia Cong udc chi co the 
dugc ip dung cho nhung cuoc tranh chap cd 
lien quan dfin viec giii thfch vi ip dung Cong 
udc, khdng ap dung cho nhirng cuoc tranh chap 
nay sinh tir nhung tinh huong rpng hem nhung" 
CO anh hudng den nhihig van de ve bien. Vi du 
nhu vin de tranh chap giiia Bo Dao Nha v i 
Oxtriylia Hen quan den Ddng Timo. Van de 
d-anh chap dupc trinh biy trudc Toi in Qudc tfi 
la Hiep udc Bifin Timo, da phan chia cac nguon 
lai nguyfin bien giua Inddnexia vi Oxtraylia. 
Nhimg cudc tranh chap thuc su la tranh chap ve 
viec chuyfin giao quyen lire sau khi ket thuc 
chi'nh quyfin thuc din va ve viec diing vu lirc de 
(Aii nh|n quym tir quyet cCia nhan dan Ddng Timor. 
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Cac dteu khoin bit bupc ve giai quyet tranh 
chip se khdng dugc ip dung cho tit ca mgi 
cugc tranh chap ngay ca giira cac bfin tham gia 
Cong udc dugc quy dinh tai dieu 298: NhCmg 
ngoai le khong bat bupc doi vdi v i ^ ip dung 
Muc 2 (Cac thu tuc bit bupc dan tdi cac quyfit 
dinh bat bupc) neu nhu khi ky ket, phe chuin 
tham gia Cdng udc, hoac d bit ky thdi difim nio 
sau dd, mdt qudc gia cd thfi tuyfin bd bang van 
ban khdng chip nhin cac thu tyc giai quyfit 
tranh chip di dugc trii dmh d Muc 2, co lien 
quan dfin mpt hay nhieu loai tranh chap siui 
day: cic tranh chap ve viec giai thfch hay ip 
dung cic Difiu 15 , 74 va 83 lien quan dfin 
vific phin djnh ranh gidi cac viing bien hay cic 
vu tranh chap ve cac vinh hay danh nghla lich 
su, cac tranh chip lien quan den cic hoat dpng 
ting cudng quin sii hoac hanh dpng nhim bio 
dam viec tuin thii phap luat, cic tranh chip da 
dugc dfi trinh Hgi ddng Bao an Lifin hgp qudc. 
Chinh vi nhihig tnrdng hgp ngo^ lfi dung cham 
den nhung vin dfi tranh chip chfnh tri v i nhit l i 
dfin sir can bing giiia quyfin Iai phin cua qudc 
gia ven bien vdi quyen cua cac quoc gia khic, 
cho nfin nhieu cudc tranh chip tiem ting cd the 
se bi loai bd Nh&ng tnidng hgp ngoai lfi i y co 
bin la lim giam pham vi ciia cic difiu khoan 
giai quyfit u-anh chip [1, tr.235]. 

Npi dung quan trpng nhit ciia co chfi giii 
quyfit tranh chip trong Cdng udc l i cic difiu 
khoan quy dinh "Cac thii tuc bit buoc din tdi 
cic quyfit djnh bit bupc" [2, Muc 2], theo dd, 
mpi tranh chip lien quan den viec giii thich hay 
ip dung Cong udc khi khdng dugc giai quyfit 
bing each ip dung cic phuang thuc thuong 
lugng hoac hda giai, thi theo yeu ciu ciia mpt 

Vific hpgch Jinh ranh gidi lanh hai gi&a cic qu6c gia c6 
bd biln k l nhau hojc d6i dign nhau, 

Hogch Jinh ranh gidi viJng dgc quyln kmh t l gwa cac 
ciuOc gia CO bfr biln tilp liln hay dl i difin nhau. 

Hogch dinh ranh giflfj thlm lye dia giira cSc quoca gia co 
btf biln l i lp hin hay d l i difin rtfiau 

bfin tranh chap, deu dugc dua ra tiudc toa in 
hoie trpng tai co thim quyen [3, tr.26]. Cic 
quoc gia co the chpn mpt hoac nhifiu bien phap 
ve thu tuc giii quyfit bat budc nhu Toi in qudc 
tfi ve luat bien, Toa an Cdng ly quoc te, Tda 
trgng tii v i Toi trgng tii die biet (dinh cho cic 
tranh chip ve linh viJC nghfi ci , bao ve va bao 
tdn moi tnrdng bien, nghien ciiu khoa hpe bifin 
hoie vfi hang hai, nan 6 nhifim do cic tau 
thuyen hay do nhin chim gay ra). 

He thong cic dieu khoan giai quyet tranh 
chap 6 phin XV Cong udc Luat bien nim 1982 
l i nhim du lifiu mdt loat cac cich thurc giii 
quyfit v i tir do tao thuan lgi cho cie nd l\rc giii 
quyfit cua cic bfin trfin nguyfin tic giai quyfit 
cic tranh chip bing bien phip hoi binh vdi 
cich nay hay cich khac. Cd the cho rang cac 
each thtic giai quyet tranh chap (cic cich thuc 
hoa binh giai quyet tranh chap) tai Phan XV cd 
the trd thinh md hinh tdt eho eic phuong thiie 
giai quyfit tranh chap trong quan he qufic tfi v i 
thuc tfi chiing da vi dang mang lai nh^ng hifiu 
qui kha quan. Hifin nay trong khoa hpe phip ly 
dang CO xu hudng l i khi dua ra eac cich thiic 
giai quyfit tranh chip trong quan he kinh te 
thuang mai, ngudi ta thudng md la cic each 
thiic khac nhau theo mpt trat tu sip xep lien tiep 
di tir phi chfnh thiie dfin chfnh thiic, tir thoa 
thuan dfin bit bugc. Cac bfin tranh chip cd thfi 
thoa thuan tiing budc eie cich thiic khic nhau, 
theo mpt trat tu ttr thuong lugng- dam phin, 
hoi giai-trung gian, trpng tai cho dfin toi in. 
Ddng thdi, tit ca cic each thiic giai quyfit tranh 
chap quoc le dfiu theo nguyen tic thoa thuin, 
theo nhung cich thirc ma cac ben da cam kfit tir 
trudc hoac lira chpn vio bit ky thdi difim nao. 
Thay vi mdt trit t\r tir thap tdi eao, Phin XV 
cua Cdng udc, sau khi dua ra nguyfin tic 
"quyfin eiia eic qude gia thanh vifin thda thuan 
giai quyfit tranh chip vio bit cii liic nao, bing 
bat ky phuang phip hoa binh nio" [2], da dua 
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ra mdt lo?it cac cich thiic giii quyet tranh chap 
(thuong lugng, hda giai, Tda in Qudc tfi ve 
Luit bien, Tda an Cdng ly Qudc te, Tda trpng 
tii. Tda Trpng tai dac biet ) de tir dd cac ben cd 
the l\ra chon mot cich thiic thich hpp cho timg 
hoin canh va dac thii ciia vu vific tranh chip. 

2. Cac CO quan giai quyet tranh ch ip theo 
quy djnh cua Cong uvc Lu^t bien 1982 

Theo quy dinh eiia Cong udc, eic bfin tranh 
chip cd thfi lira chon mdt hoae mdt sd phuong 
phip hoi binh de giii quyet tranh chap. Thdng 
thudng thi "cdc bin dirong str nlianh chdng lien 

hdnh trao doi y kiin di gidi quyit tranh chdp 

bdng thuong lirgng hogc cdc biin phdp hod 

binh khdc" nhtr ddm phdn liogc lioa gidi. Niu 

cdc ben tranh ctidp khong nhdt tri duac vdi 

nhau vi cdch thirc gidi quyel hogc cdch thirc do 

khdng ddn din mgt gidi phdp clio cugc tranh 

chdp thl hg co nghia vi/ nin hdnh cdc cuoc trao 

doi vi quan diim" [2] ma thdng thudng bing 
bifin phap hoi giai. Nfiu van bfi tic thi theo yfiu 
cau ciia mpt bfin tranh chap, hp bupc phai lira 
chpn mpt trong bdn kha nang cua thii tuc bat 
bupc din tdi cic quyet dinh bat bupc (cic bifin 
phip mang tinh xel xu vi cd ti'nh bat bupc): Toa 
in Cdng |i? qudc te; Toi in quoc tfi ve lu ît bien; 
Mgt toi trgng tii dupc thanh lip theo dung Phy 
luc v n eiia Cong udc; Mdt toa Trpng lii die 
bifit dfi giai quyet cic tranh chap lien quan tdi 
timg linh vuc rieng bifit nhu nghifin cuu khoa 
hpe bien, dinh bit hit san, bao vfi va gin giii 
mdi tmdng bifin, giao thdng bifin...(Dieu 287). 
Day chinh Ii nhung thiit chfi theo quy dinh ciia 
Cdng udc cd thim quyen giai quyet eic tranh 
chap bifin. 

Tuy nhifin, theo tinh thin ciia Difiu 280 
Cong udc Luat Bien nam 1982, can lim y i ^ g . 
cie ben c6 thfi tin thinh bit cii mgt cich thiic 

giai quyet tranh chip nao ma hg lira chgn. 
Khdng mgt quy dinh nio cua Cdng ude anh 
hudng den quyen ciia cac quoc gia ip dung bat 
cii luc nao, bing bat ky phuang phip hoa binh 
nio theo su lua chpn eua minh mpt vu tranh 
chap xay ra giira hp. 

2.1. Tod dn Cdng ly qudc ti (TACLQT-ICJ) 

a) Co cdu to chirc 

Theo Quy chfi cua Tda in Cdng 1̂  qudc te 
(TACLQT-ICJ), sd lupng thim phin ciia Tda la 
15 thinh vifin . Mdi thim phin dugc bau vdi 
nhiem Iq* l i 9 nim va c6 thfi dupc bau Iai. 
Trong thinh phan cua Tda khdng the cd hai 
tham phin trd len ciing l i cdng dan ciia mdt 
qudc gia. Trudng hgp mdt luat gia cd nhieu 
qudc tjch thi cd the dugc bau lam thim phin 
cua Tda theo qudc tich ciia nude m i ngudi dd 
thudng xuyfin thue hifin cie quyfin, nglua vu 
dan sir va chi'nh trj vdi nudc do. Tuy nhifin, eic 
tham phin cua Tda hoat dpng hoin loan dpc 
lip, vdi tu each c i nhan, khong dai dien cho bat 
iy quoc gia nao. Cic tham phin ciia TACLQT 
dupc Dai Hgi ddng vi Hdi ddng Bio an lya 
chpn va se duoc bau ba nam mgt lin vi mdi lan 
cd 1/3 Idng sd thim phin eua Tda dugc biu 
mdi. Nhu viy, se ed nam thim phin ehi ed 
nhiem ky ba nim trong lan biu diu tifin va nim 
thim phin cd nhiem ky sau nam trong lan bau 
thir hai. 

Ung cir vifin de dugc biu lim tham phan 
cua Tda phai la ngudi cd tu cich dao diic tdt va 
dip ung cic yfiu cau can thifii cua nudc ma hg 
l i edng din dfi cd thfi dugc b6 nhifim vio cic vj 
tn xfit xii cao nhat, hoie la nhiing luit gia cd 
uy tfn cao trong ITnh vuc luat phip qudc te. 

* Tron^ taping hpp b( khuyit mot hay hai thlm phSn tro lfin 
(bj chfii, hay vi nhirng ly do khac), Tda sfi yfiu cau tifin hinh 
bdu Ihim phSn thay Ihfi dCing theo nhigm ky cua thlm p h ^ 
b khuyit. 
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Vific biu tham phan ciia TACLQT dugc thirc 
hien mdt cich rieng re va ddc lip tai ca hai co 
quan chinh cua Ufin hgp quoc la Dai hdi ddng 
va Hgi ddng Bao an theo danh sich iing cu vien 
do Tifiu ban dan tgc cua Toa trpng tii thudng 
true kifin nghi. Chi nhung iing cu vifin nhan 
dupc da sd phieu tan thanh cua ca hai co quan 
nay mdi co difiu kifin dfi chi'nh thuc trd thanh 
thim phin ciia ICJ. Tnrdng hgp cd tit hai edng 
dan ciia mpt nudc nhan dugc da sd phieu tin 
thanh cua hai co quan nfiu trfin thi img eir vifin 
dugc chgn se l i ngudi eao tudi nhit. Thuc tifin 
eho thay dudng nhu c6 mdt luit bit thinh vin, 
theo dd, nim qudc gia thanh vifin thudng true 
ciia Hdl ddng Bao an deu ludn ludn cd cdng dan 
la thim phin tai TACLQT tir nam 1945 dfin 
nay . Mie dit cac thim phan cua nam qudc gia 
niy khdng c6 quyen veto nhu Dai difin ciia 
quoc gia hg tai Hoi ddng Bio an, nhung trong 
nhieu truimg hgp, quan difim eiia cac tham phin 
nam qudc gia niy c6 anh hudng rat ldn dfin 
quan diem ciia cic thim phan khac. 

Sau khi da CO dli 15 thim phin, Tda se bo 
phifiu kin de bau Chanh in vi Pho Chinh in vdi 
nhiem iq' ba nim. Trong trudng hgp vi Chinh 
in mang qudc Ijch cua mdt u-ong eic ben tranh 
chip thi Chinh an phai nhudng quyfin ciia minh 
cho Phd Chanh in. ^ 

Theo Difiu 31 Quy chfi TACLQT, ngoai 15 
thim phan chfnh thirc, chfi dinh thim phan ad 
hoc eung dupc ip dung trong cie vu kien tgi 
TACLQT. Thim phin ad hoc l i thim phan mi 
eic qudc gia la cac bfin trong vu kien tai Tda ed 
quyfin de cit trong trudng hgp mot hoie ca hai 

Tuy nhien trfin ihi«: l4, nhi/ng oim gin dSy h6i ding 
thlm p h ^ Unrtng bao gim: 5 tham p h ^ dgi difin cho n ^ 
qu6c gia ttianh vifin miimg \nK HDBA. 3 thlm phan cOa 
Chau A, 3 Ihim phan oia Chau Phi, 2 th&m phan cua Mf 
Lann, 1 oia Tay Au, va 1 cua Dong Au 

Chinh ^ mang qufic tich Phap a& nhircmg puyin ctia 
minh cho Pho chanh an trong vu xfit xi> vfi tranh chip giija 
Phap vi Anh v l tranh chip chJ quyln d l i v6n cac flio 
Minquiers va Ecreshous 

ben tranh chip khdng cd thim phin nao la cdng 
dan mang quoc tich ciia minh trong sd 15 thim 
phan chinh thiic. Tham phin ad hoc co the l i 
cdng dan ciia cac quoc gia l i mpt trong cic bfin 
Iranh chap hoac cdng dan qudc gia khic. Tuy 
nhifin, khong Ioai trir kha nang mpt bfin hay ca 
hai ben tranh chap khong su dung quyfin de cu 
tham phin ad hoc v i difiu nay khdng anh hudng 
tdi boat dpng binh thudng cua Tda. Thim phan 
ad hoe eo day du cic quyen vi trich nhifim nhu 
thim phin chfnh thirc trong sudt thdi gian diln 
ra qua ttinh td tung tai Tda. 

Theo quy dinh tai Dieu 30, khoan 2 Quy 
che va Dieu 9 Npi quy ciia Toa cho phep Toi 
CO the tu quyet hoie theo yfiu eau cua cie bfin 
dua ra trudc khi kfit thue thii tue vifit, cie phu 
phim tham gia vio c ie phifin hgp ciia Toi hay 
cua cie Toi nit ggn cua Toa, nhung khong cd 
quyfin bifiu quyfil. Quy dinh nay nhim muc dfch 
tranh thu them sy ddng gop cua eic chuyfin gia 
ldn trong eic linh vuc lifin quan dfin hoat ddng 
cua toL 

Theo quy djnh tai khoan 2, Difiu 21 Quy 
che ciia Toa, Toa in cii thu ky ciia minh va cd 
the ap dyng nhihig bifin phap de cit nhiing 
ngudi khic giCr trich nhifim nhir vay nfiu Ihay 
can thiet. Ban thu ky ciia Toa la mfit co quan 
hinh chfnh thucmg true cua Toi va chi phu 
thudc vao Toa. Ban thu ky la ca quan dam trich 
cic dieh vu tu phap, l i ben lien lac giiia Toi va 
cic qudc gia ed chu quyfin, ddng thdi eiing ed 
nhifim vu thu ky cua mot ca quan thude td chuc 
qudc tfi. 

Phien tda toan thfi (Bench of the Court) cua 
ICJ se bao gdm tat ca cac tham phan, bao gdm 
15 tham phan chfnh thiic vi thim phan ad hoe. 
Tuy nhien, nfiu mfit thim phin nio do trudc day 
da tham gia vio qui trinh giii quyfit vfi ciing 
mpt vu vific vdi tu each Ii dai difin phip 1̂  hoac 
luit su tu vin cho mdt trong cic bfin tranh chip. 
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thl thim phan nay se mat quyfin dugc tham gia 
phifin tda. Vi du: trong vu tranh chip chii 
quyen d i Pedra Branca giira Malaysia va 
Singapore nii thim phan ngudi Anh, R. Higgins 
da khdng thfi tham gia phifin toa xSt xii vi nu 
thim phin niy tmde diy da timg tu van cho Bg 
Ngoai giao Singapore tnrde khi hai bfin di dfin 
thda thuin dua vu iranh chap ra giai quyet tai 
TACLQT. 

b) Chuc ndng cua Toa 

TACLQT cd chiic nang co ban la giai quyet 
hoa binh cac tranh chap giua cic qudc gia phii 
hgp vai cic nguyfin tic cdng Iy vi luit p h ^ 
qudc te, khdng giai quyet cic tranh chap giira 
mdt ben la cie qude gia vdi bfin kia l i cic td 
ehuc quoe tfi, cho dti do la td chire lifin Chi'nh 
phii,hoic l i cic c i nhan. 

Theo Quy ehfi cua TACLQT, cic nudc la 
thanh vifin Lien Hgp qudc duong nhien cd 
quyfin yfiu cau Tda giai quyet cic tranh chap 
giu'a cic nudc l i thinh vifin Lien Hgp quoc voi 
nhau. Ddng thdi. cic nuoc khdng phii l i thinh 
vifin Lifin Hgp qude cilng cd the de nghj Tda 
phan xii cic tranh chip vdi nudc l i thanh vifin 
Lien Hgp quoe hoie giira cac nudc khdng phai 
l i thinh vien Lien hgp qudc vdi nhau trfin ca sd 
kifin nghi ciia Hdi dong Bao an va phai dip iing 
day dli cic difiu kien do Dai hdi ddng Lifin Hgp 
qudc dat ra: chip nhin Quy chfi eiia Toa; cam 
kel ldn trgng vi thuc hien cic phin quyfit ciia 
Tda; chju mgi chi phi cd lifin quan den viec 
phan xii,... 

Ben canh ehiic ning xet xu, TACLQT cdn 
cd chirc nang dua ra cie y kien tu vin ve cac 
van de phap Iy theo yfiu ciu ciia Dai hdi ddng. 
Hpi ddng Bao an, hoac cic co quan khie ciia 
Lifin Hgp qudc hoie theo yfiu cau eua cic to 
chuc chuyen mdn cua Lifin Hgp qudc. Dai hdi 

ddng, Hdl ddng Bio an Lifin Hgp qude ed 
quyen yfiu ciu Tda cho y kifin tu van ve bat ky 
van dfi phap ly nao. Tuy nhifin, cic co quan 
khac ciia LiSn Hgp qudc va cic to chiic chuyen 
mdn ciia Lien Hop qudc chi co quyfin ySu eau 
Toa cho y kien tu van ve cic van dfi niy sinh 
Irong pham vi boat ddng oia cae ca quan, td 
chiic do. 

c)Thdm quyen xet xir cua Tda 

Thim quyen giai quyet Iranh chap l i mgt 
trong nhiing tham quyen chfnh ciia Toa. Difiu 
36, khoan I ciia Quy che quy djnh: "Toa cd 
thim quyfin tifin hinh xet tat ca cic vu viec ma 
cac ben dua ra ciing nhu lit ca cac van de dugc 
nfiu rifing trong Hien ehuong Lien hgp qudc 
hoie trong cic hiep udc, cic cong udc dang cd 
hieu lire". 

Mic dii vdi chiic nang chi'nh li phin xu cic 
tranh chip giiia cic qudc gia, nhung tham 
quyfin xet xii eua Tda ehi ed thfi dugc xac lap 
trfin ca sd aia sir chap thuan ro ring (bang van 
ban) ciia tat ca cac ben Iranh chap, trong dd nfiu 
rd: viec cic bfin tranh chip thira nhan thim 
quyfin xet xii cua Tda; thira nhin phin quyet 
ciia Toa cd gii trj ring bupc vdi minh; nhit tri 
vfi eic ddi tupng tranh chap can xem xel; van 
de can yfiu ciu Tda.giai quyel va pham vi luat 
ap dung. 

Tuy nhifin, ngoai chirc ning xet xii vu vific, 
ehiic ning tu van, TACLQT cdn cd thim quyen 
xem xet va giai quyfit cic "tranh chip vfi thim 
quyfin eua Tda" 

V i ^ chip thuan tham quyen xel xir cua Tda 

cd the dugc Ihue hifin theo nhimg each thiic sau 

day: 

1. Chap thuin thim quyen xel xii cua Toa 
trfin ca sd difiu ude qudc te da phuang hoac 
song phuong giira eie nudc trudc khi tranh 

' Xem c ^ Qilu 65 din 68. Chirang IV. Nhu'ng kit lugn tu 
vkn. Quy chfi TACLQT "Xem khoan 6, Dilu 36 Quy ch i TACLQT 
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chip niy sinh. Theo each niy, khi tham gia difiu 
udc quoc tfi, cac bfin se thda thuin vdi nhau la 
se dua ra Toa tit ca cac vu viec lien quan den 
viec giii thfch vi ap dung dieu ude. 

ii. Chip thuan thim quyen xet xu ciia Tda 
theo thda thuan ciia til cic cie ben tranh chap 
doi vdi timg vu tranh chap cu thfi. Trong trudng 
hgp niy, cac nudc tranh chip thudng ky mgt 
"Thda thuin die bifit", hay cdn duge ggi la " 
Thoa thuan Ihinh ciu", dfi nghj Tda giai quyel 
mpt vu tranh chap cu thfi. Trong thoi thuin nay, 
eic ben neu ro ddi tupng tranh chip, eic cau 
hoi cin giai quyet, pham vi tham quyfin cua 
Toi, pham vi luat ip dung. Tir nhimg nam 1960 
den nay, cie nude thudng diing hinh thiie thoa 
thuin thinh ciu de dua cac vy tranh chip cd lifin 
quan dfin phan djnh thfim luc dia vi bifin gidi ra 
truoc Toa, vf du vu Thfim luc dia Bifin Bic nam 
1969, vu Thfim luc dia Libi/Tuynidi nim 1982. 
Trong vu Iranh chip giiia Hungary vi Slovakia 
lifin quan dfin du in Gabcikovo Nagymaros ve 
xiy dung dap Gabcikovo trfin sdng Danube 
(irong do Hungary kifin Tifip Khic -hi?n nay l i 
Slovakia- da vi pham nghia vu hpp tie thifin chf 
-nguySn tie "ling gifing thin thifin" - good 
neighborliness. gay tic hai den nhihig ngudn tai 
nguyfin nirdc qude te), hai bfin da ky mot thoa 
thuan vao ngay 7 thing 4 nim 1993 de dua vy 
viec ra giai quyfit tai TACLQT. 

iii. Chap thuin thim quyfin xet xir ciia Tda 
Iheo luyen bo don phuang cua eie quoc gia. 
Hinh vi nay hoan loan phu thude vio y chi ciia 
cic qudc gia. 

Theo Quy ehfi TACLQT. mot qude gia cd 
the don phuang tuyfin bd chip thuan thim 
quyen xel xii ciia Tda hoie nit lai tuyfin bd niy 
hoie roySn bo khdng chip nhin tham quyfin xfit 
xur cua Tda vio bat ky liic nio. Vi du: Australia 
tuyfin bd don phuang chip nhin tham quyfin 
cua TACLQT vao ngay 22/3/2002; Cameroon 

tuyfin bo don phuang c h ^ nhin thim quyfin 
cua ICJ theo difiu 36(2) vao ngiy 3/3/1994 v i 
khdng kem theo bao luu nio ; Tiy Ban Nha 
ngay 20/10/1990;...). Tuy nhifin nhiing luyen 
bd don phuang c6 thfi vd difiu kien nio hoae 
cd thfi kfem theo difiu kien ve co di cd Iai hoac 
cic difiu kifin khic theo ^ ehf cu thfi ciia mfii 
nude. Tren thue te ciing ed nudc tuyfin bd chip 
nhin tham quyfin \&i xir cua Tda voi nhihig bio 
luu nhit dinh, ke ea bio liru ve cac van de lien 
quan dfin bifin gidi, chu quyfin lanh thd. Thi du, 
trong Tuyen bd eua minh ngiy 06 thing 02 nam 
1954, Cc da bio luu, khdng chip nhan tham 
quyfin cua Toa vfi eic van de lien quan dfin 
thfim lue dia va cic linh tho thudc quyfin cai 
quan cua Cc'^. Ngay 18/1/1972 Phillipines 
tuyfin bd don phuong chap nhan thim quyfin 
ciia TACLQT kem theo bio luu'^ 

d) Quy tdc td tung vd lugt dp dung 

TACLQT hoat ddng d\ra trfin nen tang cua 
Quy ehfi TACLQT- mdt bp phin ciu thinh cua 
Hifin chuang Ljen Hgp qudc vol cae quy dinh 
chat ehe (ve nguyfin tic, dieu kien, trinh tu, thii 
tye Id tung...). Die biet, Quy tac td tung - mpt 
npi dung rit quan trgng ciia Quy che di dugc 
quy dinh tai Chuong IH Quy chfi ciia TACLQT 
va Npi quy eiia Tda (Rules of Court- ICJ 
Rules). Theo Difiu 30, Quy chfi TACLQT, Tda 
vach ra ndi nhim cu thfi hda nguyfin tic thuc 
hifin chirc nang cua minh vi eie nguyen tie 
xfit xu. Npi quy eua TACLQT da dupc xay 
dyng trfin ea sd kfi thira Npi quy cua Phip Vien 
Thudng uirc Qude tfi (PCD Rules). Trong thuc 
tiln tdn tai va hoat ddng eiia Tda, Quy tic td 

" Website cua Tda an Cong \^ qu6c tfirhttpJ/www.icr-
cii oro/jurisdctiorVindeK php'?p1=5&p2^1&p3=3Acode^M. 
truy cSp ngSy 5 thang 1 nam 2009 
" Kogievnikov F I, Sarmazanasvili G.V. Tfia dn cua Lien 
ho'p qu6c {vln d l t i chijc, myc dich, hogt dfing thifc t l) , 
M.,1971,tf 37-40 (bSn tiing Nga). 
" Website cua Toa an Cong ly qudc ll:httD://www.ic|-
cli Ofq/iunsdicliQn/index.ohp'^1^5aD2-1&D3^3&code=PH 
truy cfip ngJiy 5 Ihdng 1 nam 2009 
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tung da dugc sua ddi 2 lin (vio cic nim 1972 

va 1978). 

Hoat ddng td lung tai TACLQT gdm hai 

giai doan (hinh thirc): 

a) Giai doan td tyng viet (hinh thirc trao ddi 
cac vin bin). Trong giai doan nay cac ben tranh 
chap sS nop eac van ban khieu nai (ban bj vong 
lye) cho Tda, bao gdm cac ban lap luan cua eae 
ben vi cac ban phin bien ciia mdi bfin ddi vdi 
lap luan cua ben kia cung nhu cac giay td \ a tai 
lieu cd lien quan. 

b) Gial doan tranh tung edng khai tai Tda 
(hinh thiic ndi, tranh cii tai phifin tda). Trong 
giai doan nay dai dien ciia cac bfin, kfi ca cic 
luit su va cac nhan chiing, cic giim djnh vifin 
se trinh biy lip luan ciia minh, ddng thdi dua ra 
eic ly lfi dfi bio v^ quan difim eiia minh hoac 
bic bd lip luan cua bfin kia. Tda ciing cd thfi 
eho phfip trung eau giim dinh, xin y kien 
chuyfin gia hoac nhan chiing hoie thim chf dfin 
lpi noi de xem x^t su vific. Tda xet xii cong 
khai. nfiu nbu khdng theo mot quyet nghi khac 
ciia Toa ho|c neu nhu cic bfin yfiu ciu phai xir 
kin. Trong khi tien hinh xet xii vy in, tit ca cac 
cau hdi lien quan den vu in duge nfiu ra cho cac 
nhan chiing vi cic giim djnh vien phai theo 
diing cic dieu kien, trinh tu da dugc quy djnh 
trong Npi quy ciia Tda (Rules of Court). Khi 
cSc dai di?n ciia cac ben ciing nhu cic luat su 
va nhChig ngudi tham gia td tung khic tnnh bay 
xong y kifin cua niinh ve vu in, Chii tpa (Chu 
tich ) phien tda tuyen bd la da nghe het. Sau dd, 
Tda tien hanh hpp kfn de thao luin quyet djnh 
thdng qua cac phifin hgp khdng edng khai va 
duge giii bf mat. Tat ca cac van dfi dugc quyfit 
djnh bing dai da sd so phieu ciia cic thim phan 
cd mit. 

Trong thyc tien xfit xii, TACLQT eung da 
thira nhin v i ip dung cac hpe thuyfit phip ly 
qudc te kinh dien, vi du hgc thuyet estoppel, cd 

ngudn gdc tir thuc tien luit Anh-M> Trong MJ 
kifin ve cac hoat ddng quan su vi ban quan su 
giira Nicaragua va My naml984, Tda di lim ro 
difiu kifin de ap dung hgc ihuyel nay, theo do 
vific mdt bfin tranh chap tnrdc do da chap nhin 
mdt cich rd rang va nhat quan mot quy cbfi 
p h ^ ly hay mot nguyen tac nao do vin ehua du 
dfi ap dung hpe thuyet estoppel; dieu quyet dinh 
dfi i^ dyng hgc thuyet nay dd la "each hanh xit 

ciia qudc gia do da khien cho qudc gia bfin kia 
khi dua tren each hanh xir nay d i thay ddi quan 
difim cua minh theo hudng bat Igi hoie phai 
ehiu thi?t hai" . Nguyfin tic niy d i dugc 
TACLQT khing dinh lai trong vu Cameroon 
kifin Nigeria . 

Theo Difiu 41 Quy chfi TACLQT, trong qui 
Irinh lien hanh td tung, Tda ed quyen xem xet 
v i chap nhan hay kfadng c h ^ nhin de nghj ciia 
indt ben ve vific ^ dyng cae bifin phap khin 
cip tam thdi. Vf du. trong phin quyfit \u 
LaGrand (Diic kifin M\, Phan quyet ngiy 27 
thing 6 nim 2001). Tda da giii quyfit mgt trong 
vin dfi gay tranh cai ve bin chat eiia lfinh cfao 
phep ap dyng eie bifin phip khan cap tam tbdi. 
theo do Tda khang djnh lenh eua Tda trong 
trudng hgp niy ed hifiu luc bat bugc doi vdi cic 
ben va bac bd lip luin cua M> cho tang quyet 
dinh ciia Tda khdng cd hifiu luc bat bugc. 

Ve luit ip dung Irong xet xu cua Tda, theo 
Difiu 38 Quy che cua Toa, l i luat phip qudc te. 
bao gom: Cac difiu ude qudc te chung hoac 
rifing quy djnh nhihig quy tac duge cic nudc 
Iranh chip thira nhin mpt each rd rang; Tap 
quan qudc te da dugc thuc tien ehung thira nhan 
nhu mgt luat; Cac nguyen tac chung da dugc 
cic nudc van minh chap nhan; Trong tnrdng 
bgp lifin quan dfin Dieu 59 (Quy cbfi ciia Tda, 

" Phan quylt v l wj Iranh chip gii>a Nicargua va My (1984) 
may 26 Ihang 11 nam 1984 ICJ Reports, tr 415. 

Phan quylt v l vv tranh chip giOa Caineroon vk Nigeria 
ngay 11 thang 6 nam 1998, ICJ Reports tr 303-304. 
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tiic li trudng hgp quyfit dinh ciia Tda khdng ed 
gii tri bit bupc, khdng phai I i cae phan quyfit 
vfi eic vu tranh chip giiia eac nude) Tda co the 
ip dung eic quyfit djnh phip ly va hge thuyfit 
duae neu Irong eic in pham co chat lugng 
chuyfin mdn cao eua cac nuoc khac nhau va 
dugc coi nhu mgt ngudn bd trg dfi xac dinh eic 
quy tic eiia luit. 

Ciing vdi su phil trien cua nguon phap luat 
qudc tfi. mgt sd loai ngudn nhir phap luat qudc 
gia (phil hgp vdi cac nguyen tic ca bin ciia luit 
qude tfi v i dugc cdng ddng qude te thira nhin) 
v i eie nghi quyfit oia cic td chiic quoc tfi (nghi 
quyfit cua cic ca quan ciia Lifin Hgp qudc, ciia 
ASEAN...) ngay cing dugc thira nhan nhu la 
nhiing ngudn cua luat quoc tfi, thi cae co quan 
tai phin qudc tfi. kfi ca TACLQT ciing dfiu cd 
quyfin ip dung nhihig ngudn luit niy. 

Ddng thdi, Tda cung ed the giai quyfit tranh 
chip Iren eo sd cdng bing vi thifin chf (ex 
aequo el bono) nfiu dugc eic bfin chap thuan. 

Tir khi ra ddi dfin dfin thing 6/2010, Toi in 
Cdng ly qudc tfi da giii quyfit 148 vu tranh 
chip, trong sd dd cd 120 vu tranh chap di dugc 
Tda phan xu vi vdi cic vu tranh chap lifin quan 
dfin bien (27 vu), bao gom 21 phan quyet va 6 
kfit luan tu van . 

'" CSc phan quylt d l la Vu Eo biln Corlu (giu Anh; Bic fii 
len v^ Albania). n3m 1947. vu tranh chip vung biln dar^ 
c i gi&a Anh vA Nauy, nSm 1949. tranh chip thlm luc dja 
b^n Bic gifra LB Cue va Dan Mach, nam 1967, tranh chip 
thlm luc dja biln Bic g(r LB Dire va Ha Lan, nam 1967; 
Iranh chip viing d ^ h cigiOa LBOirc va Ailen. ndm 1972, 
Iranh chap Ihim luc dja b i ^ Aegean gKra Hy lap va Tho 
Nl^ Kji, ngm 1976; uanh chip ranh gm biln tron^ \inh 
Maine giCr Canada va My. nam 1981; tranh chip v6 Wen 
gi6i d i l hen, dao vk biln g i ^ El Sanvado, Hondural va 
Nicaragua, ndm 1986. iranh chaaps v l ranh gidi bdn giOa 
Oan Mach v^ Na Uy, ndm 1988, tranh chip ranh gicri biln 
giO^ Ghine Bissau va Senegan , nam 1991; tranh chap 
ranh gi*i biln giCra Ouatar va Bahrain. naml99l, tranh 
chip gi&a Camerun va Nigeria nam 1994, tranh chip ddo 
Kaisikili vi Sedusu gCra Botswana va Namibia, nim 1996, 
tranh chip giOa Camerun va Nigeria, nam 1996, tranh 
cl^p t9i Pulau Uan vi Pulau Sipadan giCra Indoiesia va 
Malaixia, nam 1998; Tranh chaaps biln gii/a Nicaragua va 

Theo Quy chfi TACLQT, phin quyet ciia 
Toa l i phan quyfit eudi cimg v i cd gii tri bat 
bupc. Cic bfin tranh chip cd nghia vu phap ly 
phai tuan thu vi thi hinh day dii phin quyet cua 
Toa. Theo Difiu 94 Hifin chuong Lien hgp qude, 
nfiu mgt ben trong vy tranh chip khong thi hanh 
eic nghia vu theo phin quyfit ciia Tda, Ihi bfin 
kia ed quyfin khifiu nai voi Hgi dong Bio an va 
trong nordng hgp niy, Hpi ddng Bio an cd 
quyfin dua ra khuyfin n ^ hoie quyfit dinh ip 
dung cae bien phip can thiet dfi lam cho phin 
quyet nay dirge chip hanh . 

2.2. Tod dn qudc ti vi Lugt biin (TAQTLB-
ITLOS) 

Toa an qudc tfi vfi Luit bien l i co quan tai 
phin duge thanh lap trong khudn khd ciia Cong 
ude Lual bifin 1982, va cd tm sd ehfnh dit tai 
thinh phd Himbudc-CHLB Diic. Sd thanh vifin 
ciia Toa gdm 21 thinh vien, dugc tuyfin chgn 
trong sd eae nhin v|t ndi tifing nhil vfi su cdng 

Hondurat nam 1999; tranh d i l p giira Nicaragua va 
Colombia, nam 2001, tranh chip tai Petra Branca g i ^ 
Malatsia vi Singapore, nSm 2003, Iraih chip ranh gidi tMSn 
gi&a Rumara vk Ucraina. nim 2004; tranh ctap g i ^ 
Argentina vi Uruguay, n3m 2006; tranh chip ranh giori biln 
gwa Peru vi Chile, nam 2008 Cic quyll djnh tir vSn, gSm: 
Ccr d u uy ban an loan Hi i qu&n ( l l chljc tw v ln hdi quan 
giira cac chinh phii ). nSm 1959; quyln hgn tai cac viing 
danh d gii>a Anh, Bic Ailen va Aiten, nam 1972; tranh 
cii^p bien gi6i giCra Camiun va Nigeria nam 1998; tranh 
chap v l Bong Timor giOa B l Dao nha va Uc, nam 1991, 
tranh chap (^ khu w/c danh ca giCra Tay Ban Nha va 
Canada. nSm 1995; xem x6t lai ph4n quylt ngay 19/9/1992 
lien quan din tranh chip ben g«M trin b*n va d i l len giOa 
El Sanvado, Honduai vi Nicaragua, nSm 2002. 
" Trong l|ch si> cua ICJ, chi c6 ba l in xay ra tnKmg hpp 
phan quylt cua ICJ Kh6ng di/iTc bin thua ki^n thi hanh 
(Albania trong vg Corfu Chann^. Iran Irong vu cac con tin 
ngoai giao My lai Teheran v l M^ trong vg Nicaragua kign 
N^), trong tit c l cac truwng h<7p con lai, cac phan (pjyil 
cua ICJ diu difg^ c&: tjen iranh d i l p tuan Ihu va Ifii hanh. 
Gin dSy nhit, c l tnjtmg hop Campuchia ai i^o bu&c TTiaj 
Lan I(h6ng tuSn thu vi thi hinh dly du nOi dung ph4n quylt 
nam 1962 ciia Tba. trong dd Toa d l d n g nhan chu quyln 
ciia Campuchia ddi vin ngdi din c l Preah Vihear 
Campuchia ai n$p Oan y§u c^u ICJ giSi Ihich noi dung 
phin quylt ngy vi ICJ da chip nh$n thy 1;̂  doti y lu d u 
cua Campuchia vi di/ kiln s£ Ara ra giai thich v&o nam 
2013-
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bang \ a liem khifiL cd nang lire ndi bat trong 
ITnh vuc luat bieo. 

Viec lua chpn thanh phin ciia Tda dugc tien 
hanh tren cic n g u y ^ tic: 

- Thanh phin aia Toi phii bio dim cd su 
dai ditti ciia cic be thdng phip ly chii yeu cua 
thfi gidi v i mdt su phin chia cdng bing % e mat 
dja ly; 

- Mdi qudc gia thinh vifin cd quyen chi djnh 
nhieu nhit la hai nguoi. Cic thanh vien oia Toi 
se dugc tuyen lua trfin danh sach dfi cu. tuy 
nhien trong thanh ptAn eiia Toa khong thfi cd 
qui mpt cdng dan eiia cung mgt qudc gia; 

- Cac thanh vifin cua Toa dugc bau bing bd 
phifiu kill, n^tdi tning eii l i nbCmg img or Men 
dat dugc sd i^ifiu bau cao nhit va phai dirge 
2/3 so qudc gja thinh vien cd mat vi bd phifiu. 

Nhiem kS- ciia cic thinh vifin l i 9 nam va hp 
deu cd quyen tai cu, d cudc biu cir diu tien 7 
ngudi se man nhifim sau 3 nim. 7 ngudi se man 
nhifim sau 6 nim v i ho dugc chi dinh qua rut 
thim do Tdng thu ky Uen hgp qudc thuc hifin 
ngay sau cudc bau cii diu tifin. 

Theo nguyfin tac ddc lip xet xii eua thim 
phin thi mdt thanh vifin cua Toi khdng dugc 
dim nhifim bit kS- ehuc \ii chinh tri hay hinh 
chfnh nio, ciing khdng duge chii dpng tham gia 
hay cd l i ^ quan ve tii ehinh trong bit cii mdt 
bo^t ddng nao ciia mdt xi nghifip dang tifin hang 
thim dd hoac khai thic eie tii nguyfin a bien 
ha> d day bifin hoie vific sii dung bien. day bien 
vao muc dfch thuong mai khic. Thanh vien cua 
Toa ciing khdng dugc lira nhiing nhiem vu nhu 
dai difin. cd van hay luit su trtmg bit k>' mgt vu 
kifin nio. Mdt toi dtrgc coi la hgp lfi khi cd du it 
nhat 11 thanh vifin dugc bau ngdi xii in. 

Trong thinh [diin cua Toa an qudc tfi '̂fi 

Luat bien cdn cd Vifin giai quyfit cac \-u tranh 

chip lifin quan dfin diy bifin. dugc quy dinh tai 

Dieu 14. Phu luc VI, Cdng udc ciia Lifin hgp 

qudc vfi Luit bien. Vien gdm 11 thinh vien do 

Toi lua chpn trong sd 21 thanh vifin da dugc 

biu cua Toa. Thanh vi&i ciia Vifin dirge lira 

chpn theo nguyen tic dai difin cho cie he thdng 

phip luai chu yfiu cua thfi gidi va phin chia 

edng bing ve dia ly [4. tr.87]. 

Theo Dieu 15, Phy luc VI, Cong udc Luat 
Bien, nfiu thiy cin thifii, Tda in cd thfi lap ra 
cic Vifin die bifit, gdm it nhit la 3 thinh vifin 
dugc bau de xfit xii cic loai vu kien nhit djnh, 
theo yfiu eiu ciia cac ben. Ddng thdi, nhim giii 
quyet nhanh cic vy kifin, Tda an lap ra mdt 
Vien gdm 5 thinh vifin dugc bau de xet xti theo 
thli tuc nit gpn. Nhiing Vien nay co the dugc 
coi nhu l i nhihig "tda in con"- "tda nit ggn". 
Ngoai ra cd them hai thinh vifin dugc ehi djnh 
de thay the nhung thinh vifin khdng cd khi 
nang tham d\r vao viec giai quyet mpt vu kifin 
nhat djnh. Cic phan quyfit ciia c ic Toi nit gpn 
dfiu duge coi nhu phin quyel ciia Toa in qudc 
tfi vfi L u ^ bifin, ehung dfiu cd ti'nh chat chung 
thim vi tit c i cic bfin trong vu tranh chip dfiu 
phai chip hanh. 

Thim quyfin Toa trgng tai dugc de ngd cho 

tit ea cie qude thinh vifin eiing nhu cho cac 

thue thfi khdng phii l i qude gia thanh vien 

trxHig tit c i cac Irudng hgp lifin quan dfin v i ^ 

quan Iy va khai thac Vung-di san chung ciia loii 

ngucn - hay cho mgi tranh chip duge dua ra 

theo mgi thoi thuin khic, giao cho Toi mdt 

thim quyfin duge tit c i cic ben trong vu tranh 

chap chip iihin...Theo quy dinh tai Difiu 21 

Quy che ciia Toi an qudc tfi ve Luat bifin, "Toa 

dn cd thdm quyen doi im tdt cd cdc vu tranh 

chdp va ldt cd cdc yiu cdu dirge dua ra tod tlieo 

diing Cong udc, va ddi vdi tdt cd cdc tnrong 

hap dircrc trU dinh trong mgi tliod thugn klidc. 

giao thdm quyin clio Tod". 
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ITLOS giai quyfit tit ca eic Iranh chap va 
cic don ki?n nop den Tda in theo quy dinh eiia 
Cdng udc. Toa in ding giii quyfit nhiing vin de 
duge nfiu cu thfi tai bit I^ thda thuin nio khic 
thudc thim quyfin ciia minh theo Difiu 21 - Quy 
che Tda in. ITLOS cd chiic ning giii quyel 
tranh chip (thira quyen xet xur) va Iri ldi cac 
ciu hdi phip Iy (thim quyfin tu vin) dugc de 
Irinh lfin Tda in. 

Tir khi thdnh lap (1/8/1996) den nay. di ed 
19 vu viec Iranh chap dugc dua ra giai quyfil tai 
ITLOS, bao gdm 18 vy vific Tda in thuc hifin 
ehuc nang xet xu va 01 vu vi?c Tda in thyc 
hien chuc ning lu vin. Vu viec dau tifin duac 
khdi ki^n ra ITLOS li vy vific Gidi phdng khdn 

cdp M/V "SAIGA" <giira Saint Vincent vd 
Grenadines vai Guinea) vao ngay 13/11/1997. 

Nguyen don Bi dim Tinh irang 

10. 

Vu viec M/V "SAIGA" - Giai phong khan cap 

Vy vi?c M/V -SAIGA" (Sd 2) 

Vv vi?c Ca Ngir vay xanh [rfua Nam - Bien phip khan 
cap t̂ m thai 
Vy vi$c Ci Ngir vay xanh phfa Nam - Bien phap khan 
cap t̂ m then 
Vu Mec "Camouco" - Giai phons khan cap 
Vy vif c "Monte Confurco" - Giii phdng khin cap 
Vy vi^c bao ton va khai thic bfin vung ngudn Ca 
Kiem o Dong Nam Thii Binh Duong 
\"u MCi. ' Grand Pnnce". Giai phong khSn cap 
Vy vi^c "Chaisiri Reefer 2" - Giai phfing khin d p 
Vy vifc Tau MOX - Bien pbap tam thdi 

Saint Vincent 
& Grenadines 
Saint Vincent 
& Grenadines 
New Zealand 

i3c 

Panama 
Seychelles 
Chile 

Belize 
Panama 
Ireland 

M̂L '•TonuTn.iru" - Giai phong khin cap Nhai 

Tranh chap lien quan dSn phan djnh ranh pin hang Bangladesh 
hai giila Bangladesh va Myanmar a Vinh Bengal 
(Bangladesh / Myanmar) 
Trich nhî m va n|hra vu ciia cac quoc gia bao trg cho 
ca nhan va cic td chuc trong hogi dong d Khu vyc 
(Yeu cau cho y kî n tu \-an trinh Phong tranh chip 
diy bien) 
Vy vipc M/V "Louisa" Saint Vincent 

& Grenadines 
Vy vi?c M/V Virginia G" Panama 

Guinea 

Guinea 

11. Vy vi?c "Volga" - Giai phong khan cap Lien bang Nga 
12. Vy vî c liSn quan dSn cai tao dat ciia Singapore trong Malaysia 

v^ xung quanh eo bien Johor - Bî n phip tam thdi 
13. Vy vifc "Juno Trader" - Giai phdng khin cap Saint Vincent 

& Grenadines 
14. Vu viei. "Hcshmm îru' - Giai ph6ng khan cap Nhil 

Da phin quyfit 

Da phin quyfit 

Da phan quyet 

Da phan quyfit 

Da phan quyfit 
Da phin quyet 
Da phan quyet 

Da phan quyfit 
Da phin quyfit 
Da phin quyfit 

Da phin quyfit 
Da phin quyet 

Da phin quyfil 

Da phSn quyet 

Da phan quyfit 

Mm c6 phan 
quyet ngay 
14/03/2012 
Tu van 

Vuong quoc Dang giai quyet 
Tay Ban Nha 
Guinea- Dang giai quyfit 
Bissau 

Ph^p 
Phap 
Lien minh 
Chau Au 
Ph^p 
Yemen 
Vuong qudc 
Anh 
Uc 
Singapore 

Lien bang 
Nga 
Myanmar 
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2.3. Toa trgng tai dutrc thanh tap theo dung 
Phu luc VII cua Cong u&c Lugt Bien 

Toi trgng tai ducrc thanh lap vi hoat ddng 
theo diing Riy luc VO ciia Cdng ude luat bien, 
la CO quan tii phin qudc tfi. 

Theo quy djnh tai Difiu 1 Phu luc VII 
(Trgng tii): "'Vdi difiu kifin phai tuin thii Phan 
XV, bit ky bfin nio trong mdt vu tranh chap 
deu cd the dua vy tranh chap ra giai quyet bing 
thu bJc trgng tai da trii dinh trong phy luc nay 
bing mgt thong bio vifit giri tdi ben kia hoac 
cic ben kia trong vy tranh chap. Thong bao cd 
kfem theo ban trinh bay cac yeu sach vi cie ly 
do lam cin cir cho cie yfiu sich do"'. 

Theo thli tyc d i dugc trii dinh tai Phy 
lucVn Cdng ude Luit Bifin, Tda Trgng tai dugc 
lap ra gom cd nim thanh vien do cac bfin chgn 
tir ban danh sich eic trpng tai do Tong thu k^ 
Lifin Hgp quoc lap. (Mdi qudc gia thanh vifin cd 
the chi dinh bdn trgng tii co kinh nghifim vfi 
nhiing vin dfi bifin vi ndi tieng nhat vfi su edng 
bing. vfi nang luc vi lifim khiel de Tdng thu k^ 
LiSn Hgp qudc dua vio danh sach Irgng tai 
vien). 

Toi trpng tii thuc hien cic chiie ning cua 
minh flieo dung phu luc VII va cie quy djnh 
khic cua Cong uoc trong viee giii quyet cic 
tranh chip lifin quan tdi luit bifin. Bin an cua 
Toi trpng tai cd u'nh tdi hau va khong duge 
khing eio. trir khi cie bfin trong vu tranh chap 
dA cd thoa thuan Uvde vfi mgt thu tuc khang 
cig. Tit ca cac bfin trong vu tranh chap khi 
duge Toi trgng tai giai quyet vy vific bang ban 
in thl dfiu phai tuan theo. 

2.4. Tod trgng tdi dgc biit 

quyel cac tranh chip trong timg ITnh vuc rifing 
bifit lifin quan dfin viec giai thi'ch hay ip dung 
cic difiu khoan cua edng udc Luat bien lifin 
quan dfin- a) vific dinh bit hii sin; b) vifc bao 
vfi v i ^ giii mdi trudng bifin; c) vific nghifin 
cuu khoa hge bifin hoie d) hang hai, kfi ca n^n d 
nhifim do cic tiu thuyfin hay do nhin chim... 

Toi trgng lai die biet nay hoat dpng nhd cd 
su ddng gdp ciia eic Id ehiic qudc le ve chuyfin 
mdn trong timg linh vuc, nhur To chuc hang hai 
qudc tfi (IMO), Td chiic lucmg thye vi ndng 
nghiep eua Lifin hgp quoc (FAO), Chucmg trinh 
eiia Lifin hgp qude ve moi truong (UNEF)... 
Khi cd tranh chip phit sinh, dya tren danh sach 
cac chuyen vifin do eic td ehiic neu tren lip 
ra , mdt hgi ddng trpng tii die bifit se dugc 
thinh lip. gdm 5 thanh vien. Mdi ben tranh 
chip cd quyfin lira chgn hai chuyfin vifin tham 
gia hdi ddng trgng tii. Chii tjch hpi dong trgng 
tii do cic ben thoa thuin cu ra. Trir khi cic bfin 
thoa thuan giao phd cho mgt nguiri hay cho 
mpt qude gia thii ba do ho lua ehpn, Tdng thu 
ky IJen Hgp qudc tien hanh eu cic iiy vien hgi 
ddng trpng tii dac biel Irong thdi han 30 ngay 
kfi tir khi nhan duge yfiu cau. Viec cii ngudi nay 
dua tren ban danh sich chuyen vifin di dugc 
lip. Cac tiy vien dupc cu nhu v|y khong duac 
ciing qudc tieh, khdng phii l i cdng din va 
khong tthudng tni trfin lanh thd ciia bat ky bfin 
nao trong vu tranh chap. 

Ve thu tuc td tyng tai Toa trgng tii die bifit, 
theo Difiu 4, Phu lue VH! ciia Cdng ude, se ip 
dung mutatis mutandis (vdi nhihig sua doi can 
thifit vfi chi tifit) cac quy dinh tai cac dieu 4 dfin 
13 Phu luc v n cua Cdng udc Luat Bien nam 
1982. 

Toi trong tai die biet duac quy djnh tai Phu 
Iyc VUI cua Cdng ude luat bifin 1982. Toa 
trpng tii dae biel dugc lap ra vdi nhifim vu giai 

'* Mil qu6c gia th&ih vien cua Cing ir&c Luat Biln cQng co 
th l chi ^nh trong mpt ITnh vi/c neu tren hai chuyin wen co 
nang li;c v l phip 1;̂ , ktioa hoc hay k9 thult trong ITnh w c 
ndl tren va la nh&ng ngirtn nl i Bing d n g mmh, lilm khilt 
nhit. ( Khoan 4, B i & 2. Phu Iyc Vll) 
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2.5. Toa trpng tdi thuvng tnrc La Haye 
{Permanent Court of Arbitration - PCA) 

Cdng udc Luit Bien nam 1982 (Difiu 279 
vi 280) cho phep cae qude gia Ihanh vien 
"duge quyfin lua chpn bit cit liic nao, bing bat 
kj' phuang phap hda binh nao". Do do, khdng 
thfi khdng tinh dfin Tda trgng lai Ihudng true La 
Haye, mgt thifit chfi tai phan qude tfi da qua 
hon 100 nam t6n tai va boat dgng vi da td ra 
Ihich hgp ban khi cac ben mong muon giai 
quyet tranh chap mpt cich hda binh. Mie dii 
van tdn tai mdt sd ban che, nhimg su ra ddi cua 
Tda trpng tii thudng true La Haye da ehiing 
minh dugc Imh mi vifit ciia mfit co che giai 
quyel cic Iranh chip qudc tfi v i nhanh chdng 
dugc eac qudc gia chip nhin. Nhfing phan 
quyfit diu tifin ciia Tda trpng tai Ihudng true La 
Haye da gdp phin quan Irgng trong viec hinh 
thinh mdt trit ty phap ly qudc tfi, md dudng 
cho sir phat trifin eiia phip luit qudc tfi hifin dai. 
Vai tro ctia Tda trong tai thudng tnrc La Haye 
da din dan dugc khang djnh trong ddi sdng 
phip ly quoe tfi. Trfin co sd cua Cdng ude La 
Haye 1899, Tda trpng tii thudng true da dugc 
thinh lap vio nim 19{X) va bat dau di vao hoat 
dpng tir nam 1902. Vu vific diu tifin T6a trgng 
tii thudng true La Haye giai quyet l i tranh chap 
lien kho hing ciia bang Califomias giira Hpp 
chung quoe Hoa Ky v i Mexico nim 1902. Tifip 
do l i giai quyfit vu kien sir dung sire manh 
phong Ida chong lai Venezuela nam 1904, vu 
din di cu tai Casablanca giua Phip va Diic nam 
1909,... Sau khi Tda in Cdng ly quoc tfi di vio 
hoat ddng, Tda trpng tii thudng true La Haye 
van tiep tuc cd nhifng budc phit trifin manh me 
ea vfi chat lugng lin quy mo, Ird thinh mot thifii 
ehfi tii phin qudc te quan Irgng ton tai song 
song vdi Tda in cdng ly qudc tfi. Sir phit tnfin 
ciia Tda trgng tii thudng uuc La Haye trude hfii 
thfi hi^n d sd lugc cic qude gia tham gia Cdng 
udc La Haye 1899 vi Cdng udc La Haye khdng 

ngimg ting lfin. Den thdi diem hi?n tai cd 115 
quoc gia la thinh vien ciia mpt hoie ea hai cdng 
udc, phin bd nhu sau: ChSu Au 38 quoc gia; 
Chiu My: 23 qudc gia; Chau A: 30 quoc gia; 
Chiu Phi: 22 qufic gia; Chin Dai duong: 02 
quoc gia, Nhu vay, eac chiu lye dfiu ed qudc 
gia tham gia va gan nhu cic nudc ldn trfin thfi 
gidi dfiu da la ih&nh vien ciia Tda trpng tai 
(Anh, Phap, Hoa Ky, Nga, Trung Qudc,...). Viet 
Nam l i mpt trong nhiing thinh vien mdi nhat 
ciia Tda . Sir phat trifin ciia Tda Irpng lai 
thudng true cdn thfi hien d sd lugng vu vific ma 
Tda da vi dang giai quyfit. Trong giai doan lir 
nam 1946 den nay Tda trpng lai da giai quyel 
xong 24 vy tranh chap va dang giai quyfit 12 vu, 
trong dd CO nhirng vu quan trpng lifin quan dfin 
tranh chap lanh thd qudc gia nhu vy tranh chap 
quan dao Hanish gifia Eritrea va Yemen (nam 
1998 va 1999), vu tranh chip chii quyen cac 
dao xung quanh eo bifin Malacca giira Sigapore 
vi Malaysia (nam 2003), vu Iranh chip bifin 
gidi trfin bifin gifia Barbados va Trinidad & 
Tobago (nam 2006),... Ngoai ra, Tda trgng tai 
eon tham gia nhifiu vu vific khac vdi tu eieh la 
bfin trung gian hda giai,... Nhirng vu vific Tda 
trgng tai giai quyet da gdp phan ding kfi vao 
vifie ngin ehan cac cudc xung dot giira eic qudc 
gia, die bifit la tranh chap lifin quan dfin lanh 
thd. Cac phin quyet cua Toa cfing ddng gop 
ding ke cho vific giii thieh phap luat qudc te, ap 
dung cac quy pham eua phip luat qudc te vao 
timg tnrdng hgp cu thfi, die bifit l i eie quy djnh 
eua Cdng ude Lien hpp qudc vfi Luat bifin nam 
1982 (UNCLOS). 

Vific thanh iip PCA ciing nhu djnh ra cic 
nguyen va thii mc boat dpng ciia Tda trpng tii 
lac thudng true dfiu dya trfin eac Cdng udc La 
haye nam 1899 vi nim 1907. 

Vi$t Nam gia nh#p C6ng \jtK La Haye nam 1899 vio 
ngay 29/12/2011 vi Cdng u^c La Haye nam 19D7 vio 
ngay 27/02/2012, 
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a) Cong udc La Haye nam 1899. 

Cong uoc La Haye dugc k^ ket vio ngiy 
29/7/1899 vi bit diu cd hifiu Iyc vao ngiy 
04/9/19(X), Cdng irdc bao gdm 04 jrfian ndi 
dung chinh vdi 61 difiu" : 

- Phin 1: Nguyfin tic duy Iri hda binh qudc 
tfi. Difiu I cdng udc khing dinh: "Nhim ngin 
ngira mgi kha ning din den sii dung \ii lire 
trong quan bfi gjua cic qudc gia, cac ben tham 
gia ky ket cam ket rang se bing moi each dam 
b ^ cho cac phuong thiie hda binh dugc su 
dung trong viec giai quyfit cic bat dong qude 
tfi". 

- Rian 2: Nguyen tac giii quyfit Iranh chap 
quoc tfi bing cic phuong phip bda binh (Difiu 2 
- Difiu 8). Difiu 2 cdng udc khing djnh: "Trong 
tnrdng hgp xay ra xung dot, cic bfin ky kfit 
cong uac thdng nhit sfi sfi dung cie bifin p h ^ 
hoa giai cho dfin khi nio ed thfi dfi giai quyel 
xung dot trudc khi su dung vu lire". 

- Hiin 3 Quy djnh vfi giii quyfit tranh chip 
bing phuong thiic thinh lap Uy ban difiu tra 
qudc tfi (Difiu 9 - Difiu 14). Difiu 9 eong udc 
quy dinh: "Trong tiudng phit sinh bit ddng 
quan £ e m giira bai nudc ve ciing mgi van de va 
cd khi nang trd thinh xung dpt, nfiu cic qudc 
gia lifin quan khdng thfi ty thda thuan vol nhau, 
cic ben ky kfit luu y cic qudc gia lifin quan nen 
thinh lip mdt Uy ban difiu tra qudc te de hd Hg 
giai quy^ \'u viec". 

- Rian 4: Quy djnh ve giii quyet tranb chap 
bing phuang thuc Trpng tii qudc te (Dieu 15 -
Dieu 57). Wian niy gdm 3 chucmg: 

Qiuang 1: Quy dinh ehung \ e phuong thiic 
Trgng tai qudc tfi (Difiu 15 - Difiu 19). Difiu 15 
cdng udc quy dinh: 'Trgng tii qudc tfi giai 
quyfit bit ddng giija cac qudc gia trfin co sd sir 

" Xem Convention (or Ihe pacific setttement al intem^ional 
dispule 1899. NguIn: -it j ra cpa org'showp^e.asp'' 
pag_Kl-ll87. 

lira chgn cua eic quoc gia va dya vao quy djnh 
ciia phip luit eo lien quan". 

Chuong 2: Toa trpng tii thudng true (Difiu 
20 - Difiu 29). Difiu 20 Cong udc quy djnh: "Dfi 
nhanh chdng giai quyet cic xung dot qudc tfi 
bing phuong thuc trpng tai, cac bfin ky ket 
cong ude quyet djnh thinh lap Tda trgng tai 
thirdng true dfi giai quyfit bat cu liic nio cac 
iranfa chip theo quy tie td tung dirge quy djnh 
trong cdng ude nay, txir khi cic ben cd lifin 
quan cd su lya ehpn khic". 

Chuong 3: Thii tuc td tung ciia Trpng tai 
(Dieu 30 - Difiu 57). E>ifiu 30 cdng udc quy 
dinh: "Dfi tao difin kien thu|n Igi cho sy phit 
trifin ciia phuong thuc trpng lai eic ben ky kfii 
cdng ude ddng y nhirng nhiing quy lie 15 tung 
dircn day dugc ip dung cho td lung trpng tai, trir 
khi cac ben lien quan Ihda thuin lya chgn mdt 
quy tic td tung khac". 

Nhu v|y, ndi dung eg ban cua Cdng udc La 
Haye nim 1899 tap tnmg vio van dfi giai quyet 
cic tranh chap qudc te thdng qua phuong thiie 
hda binh. Mot trong nhirng ndi dung co bin ciia 
cdng uoc la quy djnh vfi vific thinh lip Tda 
trpng tai thudng Hire vdi tu each l i mpt thifit 
cbfi quoc te giiip cac quoc gia ed the giii quyfil 
cie tranh chip ciia minh Iheo phuong thue hda 
binh-

b) Cong u&c La haye ndm 1907. 

Hgi nghj hda binh lan 2 da duge nhdm hgp 
tir ngay 15 dfin ngay 18/10/1907. m qui eudi 
cimg cua hgi nghj da dua dfin vifie ky kfit Cdng 
udc La Haye 1907 (edn gpi l i Cdng udc La 
Haye II). Cdng udc La Haye 1907 sua doi mdt 
sd ngi dung cua Cdng udc La Haye 1899 ddng 
thdi eiing bd sung rat nhieu ngi dung mdi so vdi 
Cong ude La Haye 1899. Cu the edng udc bao 
gom 5 phin vdi 97 difiu [9]: 
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- Phan 1; Nguyen tac duy tri hoa binh qudc 
lfi, cd ndi dung tuong tu Cdng udc La Haye 1899. 

- Phin 2. Nguyen tic giai quyel Iranh chip 
quoc tfi bing cic phuang phip hda binh (Dieu 2 
-Dieu 8). Ndi dung tuong tu C^ng uoc La Haye 
1899. 

Phin 3 Quy djnh vfi giai quyet tranh chap 
bang phuong thfic thinh lap Uy ban dieu tra 
qude tfi (Difiu 9 - Difiu 36). Phin niy vfi ea ban 
gidng vdi Cong udc La Haye 1899 nhung bd 
sung nhieu quy dinh cu the vfi phuong thfic giai 
quyfit Iranh chap thdng qua thanh lap Uy ban 
dieu tra qudc tfi. 

Phan 4: Quy djnh ve giii quyfit tranh chap 
bing phuang thfic Trgng tii qudc lfi (Difiu 37 -
Dieu 90). Cong udc La Haye 1907 da su ddi 
mdt so quy dmh eiia Cdng udc La Haye 1899 
vfi td chuc eua Tda trgng tii thudng true ddng 
thdi quy djnh cu the hon ve trinh ty, thii tyc to 
tyng Irpng lii. 

- Phin 5 Nhirag quy dinh cudi cting (Difiu 
91-Difiu 97). 

Nhin chung, Cdng udc La Haye 1907 chu 
yfiu lip Irung quy dinh ey the vfi thii tyc tfl tyng 
trong tii, die biet l i nhfing quy djnh ve thim 
quyfin cua Tda trgng tii thudng true (Difiu 42); 
trinh ty, thii luc chgn trgng lai vien (Difiu 44 -
Dieu 46); va quan trpng nhil la Irinh ty, thu tyc 
dfi Tda ypng lii giai quyel mpi tranh chap cu 
ihfi (Difiu 51 - Dieu 85). bd sung thfim thfi tuc 
td tung trpng tii nit gpn (Difiu 86 - Difiu 90). 
Nhimg quy djnh cfia Cdng udc La Haye di gdp 
phan hoin thifin quy chfi td chuc vi ho^l dong 
cua T6a trpng tai thudng true, gdp phin quan 
trong vio sir phit trifin cua Tda trpng lai d 
nhihig giai doan sau niy. 

Nhu viy, ngi dung eo ban eua cdc Cdng 
udc La Haye nim 1899 vi nam 1907 dfiu tip 
trung vio van de giai quyfit cie uanh e h ^ qudc 

Ifi thdng qua phuong thtrc hda binh. Mgt trong 
nhCmg ndi dung co ban oia cic difiu udc qudc 
te, la quy djnh vfi vific thinh lip Tda trpng tii 
Ihudng true vdi nhirng nguyen tic, trinh ty, thu 
tuc Irpng tii nhim ho trg cic qude gia cd Ihfi 
giai quyfil eic tranh chip cua minh theo phuang 
thirc hda binh. Cd the ndi Tda trgng tii thucmg 
true da khing d)nh vai trd eiia minh l i mdt 
trong nhflng phuong thue. kenh lua chgn dfi cie 
qudc gia giai quyet cac bat ddng, mau thuin bfin 
canh cic thiet chfi giai quyet tranh chip qude tfi 
thudng true khic. Su Idn tai v i boat dpng eua 
Tda trpng tii l i mpt trong nhihig minh chfing rd 
nhat cho uu diem cua phuong thirc Trpng tii 
trong vifc giai quyet tranh chap, dip ting duge 
mong muon cua nhan Ioai ciing nhu nguyfin tie 
CO ban cua Luat quoe tfi l i mpi tranh chip dfiu 
cd Ihfi v i phai giai quyet bing con dudng hda 
binh. 

Vfi nguyen ly, hau nhu mpi phin quyfit 
trpng tai sfi c6 gii tri chung thim. Tuy nhifin, 
eung can phai luu y ring khdng phai iiic nio 
phin quyet ciia trpng tii cung dupc cic bfin 
cdng nhan vi thi hanh mgt cich nghiem chinh. 
Vi vay, Irong Ihuc tifin giai quyfit tranh chip 
qudc tfi, cie tranh chap ve hifiu lye ciia phin 
quyet trpng tii thudng dupc dua ra Tda in 
Cdng 1̂  Qudc te de phan xir [6, 7]. 

3. Ket luan 

Cdc tranh chap quoc ti ndi chung vd tranh 

clidp biin ndi riing da dugc Hiin chuong Lien 

Hap qudc. cdc vdn bdn cua Td dure ASEAN... 

va Cdng u&c Lugt Bien nam 1982 tien liiu vai 

nhirng phucmg thuc khdc nhau dira tren nguyin 

tdc nen tdng Id: Gidi quyit mgi tranh chdp qudc 

te bdng phirang phdp hoa bmh v&i nhiiu bien 

phdp klidc nhau, md mgt trong sd cdc biin phdp 

do la viec su d^ng hinh thirc tdi plidn qudc li 
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(trong tdi vd toa dn) v&i nhung uu the vd hieu 

qua cao. 

Hifin nay, Trung Qudc l i ben voi nhifiu 
tham vpng \*e ctm quyfin d Bien Ddng va la iiy 
vien thudng true ciia Hdi Ddng Bao Ao cua 
Lien Hpp qudc, nhung Trung (Judc lai chii 
tnrong tir chdi giai phap qudc lfi hda cac tranh 
chip Bifin £>dng, tir chdi eac cac co quan tai 
phan qudc te (mac du Trung Qudc cd cong dan 
l i Ihim phin tai Tda in Cdng Iy qudc tfi va Toa 
in quoc xe \e Luit bien). Dieu nay dugc thfi 
hifin ngay trong Tuyen bd ngiy 25 thing 8 nam 
2006 cua Chinh phu Trung Qudc, la: "Chmh 

phu mr&c Cgng twa nlian ddn Tmng Hoa Idiong 

chdp nhgn bdt ky- thu rue ndo duac quy dinh tgi 

Mue 2 phdn XV cua Cong u&c doi vai tdt cd cdc 

logi tranh chdp dugc noi din tai khodn I (a) (b) 

m (c) Diiu 298 cua Cong uac".~ Nhu viy, 
theo Tuy&i bd niy, Trung (Judc se khdng chip 
nhin thim quyfin eua bit kj tda in nao trong sd 
bdn loai tda in dugc lifit kfi tai khoan I Dieu 
287 C ^ g ude Luat Bifin ddi vdi cac loai tranh 
chap thugc ^i?in vi ngoai lfi nfiu tai Difiu 298. 
ddng nghla vdi viec cic nude cd tranh chip vdi 
Trung (Judc kb&ig thfi don phuang khieu kifin 
Tmng Qudc tai cac tda in nay nfiu ngi dung 
tranh c h ^ rai vao cic ngoai lfi trfin. Cdn ddi 
vdi cae loai tranh chip khic phit sinfa lir viee 
giai thfch hay ap dung Cdng udc, cac nudc khie 
\ in ed tfafi kifin Trung (^ude tai mdt trong bdn 
Ida in nay. tiiy thudc \'io vific hai ben co chap 
nhin thim quyfin cua tda an do faay kbwig~~. 
Trong trudng fagp kfadng ehpn lua dugc tda in 

^Xem 
httpJ/www.un onVDeoMosfconvenBon agreenients'corwe 
rtiofi cleclaraions.tttn«CtMia%20a{ter^ig0ratificatKyi 
^ D l dira vg tranh chip ra ph»i n j t^i Ha ICJ. riLOS va 
tba tiong du d|c b i ^ thanh lap thro Ptiy luc VIII. t i t ca cac 
b£n duong sv d n bilu thj Sf cdilp nh^n thlm quyln cua 
minh a l l v * toa an (36 bing mpt luyin bb hay thoa thian 
v^ b ) ^ phap giai quySl tranh c h ^ {comprnmis) tai bat ky 
thcri nkm nao cua tianh chip Ccic phin sau trong Chucmg 
II se phan lich 1^ hon v^ vin iK thlm quy^ cua cac loa an 
nSy 

tbi'cfa bgp thi tda in trpng til se la Ida in mac 
dioh CO iMm quyfin giai quyet cic tranh chap 
nay 

Ngoai tru Pfailippin, Vifit Nam va cac nudc 
kfaac lien quan dfin tranh chip Bifin Ddng hau 
nfau chua cd tuyfin bo vh tfafia nfaan tham quyfin, 
nfin cd thfi xem nhu la da mac nhifin chap nfaan 
bien pbip trpng tii bit budc tfaeo quy djnh tai 
kfaoan 3 Difiu 287. Tuy nhifin. co thfi kfaing 
dinfa ring viec Trung Qudc ra tuyfin bd khdng 
chip nhin thim quyen cua bit ky thi^ che tai 
phin nao ddi vdi eie iranfa c h ^ thudc pham vi 
ngoai lfi nfiu lai Difiu 298 eua Cdng udc, cung 
nfau ^iec cic bfin kfaic trong tranh chip Bifin 
Ddng chua dua ra luyen bd lua ebon thu tuc 
nao. vfi mat ky thuit mi ndi dfiu khdng tao nen 
rao can nio ding kfi cho \ific cic ben trong 
ffanh cfaip Bifin Ddng thoa thuan lya chgn bat 
ky mdt bifin pfaap tda an hoac irgng tii qude tfi 
nio do dfi tim kiem giai phap p h ^ ly eho cic 
tranh chip giira hg, ddng tfaeo tinh than cua 
Dieu 280 cua Cdng udc. Vi \ay, cae qude gia 
ed lien quan dfin tranh chap Bien E>dng, tai bit 
ky giai doan nao aia tranh chip, dfiu cd tfafi dua 
vu vific ra Tda in Cdng ly QiKtc tfi faoic Tda in 
Qudc tfi ve Luit bifin dfi phan xu, vdi dieu kifin 
la cac ben duong su phai ddng thuin vdi nhau 
vfi quyet djnfa niy va the hifin ro trong mdt van 
ban cam kfit chip nfaan thim quyfin eua tda in 
ddi vdi vu tranh cfaip. Ddi vdi bien phap trpng 
tai qudc tfi. cae bfin tranh chap ciing can phai 
thda thuin bing van ban vdi nhau mdi c6 the 
dua vu tranb cfaip ra phan xu bing bifin phip 
trpng tai. Tuy nfaien, can pfaai luu y ring, ddi 
vdi thu tuc trpng Iai tfaanh lap tfaeo Phu luc VII 
cua Cdng ude Uiat Bifin niml982. thi theo quy 
cHnfa tai Dieu 285 va Difiu 287 kfaoan 3, mdt bfin 
Iranfa chip cd the don phuang yeu cau tda Irgng 
tai thinh lap theo Phu luc VU cua Cdng udc dfi 
I^an xu \ii tranh chip ma khdng can den sy 
chip Ifauan aia ben c»n lai. 
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Hi?n l^i cie bfin irong n-anh chap d Bifin 
£}dng ehua dat dugc sy ddng thuan ve thim 
quyfin xfit xir ciia mot ca quan tii phin nhu toa 
in hoie trgng tii. Do do, trudc mit, Vifit Nam 
c6 the sir dung bien phap yeu cau xin y kifin tu 
van ho^c yeu cau tha lau nhanh ciia Toa in luit 
bifin theo cic quy djnh vi thu tyc ciia co chfi 
giai quyfil tranb chap theo Cdng ude Iuat bifin 
nam 1982 dfi gdp phan thu hfp va giai quyfit 
nhiing bat ddng doi vdi mdt sd loai tranh chip d 
Bifin Ddng. 

Vdi vj tri vi vai trd quan trgng cua Bifin 
Ddng, hau nhu lii ca cac nudc ven bifin Ddng 
deu rat quan lim dfin vifie xic l|p chu quyfin, 
bao v^ vi khai thic tai nguyen thien nhifin 
thugc quyfin tii phin qudc gia eua minh. Vi 
viy, tranh chap Bifin Ddng da cd tu liu va ngay 
cing dupc xem la mdt trong nhihig difim ndng, 
phue lap nhat trfin the gidi, chua dung nhifiu 
nguy CO tiem in doi vdi hoi binh vi dn dinh 
yong khu vye Chau A - Thii Binh Duong. 

Vdi ehii truang nhat quin vi xuyfin suot vfi 
ip dyng nguyfin tic giii quyfit tranh chip tren 
bien bing bifin phip hoa binh, Nhi nudc Vifii 
Nam di cin cir vio cac quy dinh cua Cdng udc 
luat Bifin nim 1982 tifin hinh dim phin vdi cac 
nudc ling gifing ve cac van dfi liSn quan bifin 
Dflng. Thdi gian qua ta vi mgt sfl nudc ling 
gieng hfin quan nhu Thii Lan, Trung Qudc va 
Indonesia di giai quyfit mpt sfl (ranh chip vfi 
cic vimg bien chong lin. Nam 1997. Vifit Nam 
vi Thii Lan ky Hiep djnh phin djnh viing dac 
quyfin kinh lfi va them Iuc dja eua hai nudc 
yong vjnh Thii Lan. Nim 2000, Vifi Nam vi 
Trung Qude ky Hifip dinh phan djnh lanh hai. 
vung die quyfin kinh tfi vi tfafim lye dja ciia hai 
nudc irong vjnh Bic bd. Nim 2003, Hifp dinh 
pfain djnh tfafim luc dja gifia Vifit Nam va 
Indonesia da duoc k> kfit. Sau khi cd hifiu lye, 
cic hi?p djnh niy di dugc luu chifiu lai LHQ 
theo dung quy djnh cua Hifin chuang LHQ. Phii 

hgp vdi nghia vy theo Cdng udc luit Bien nim 
1982 vi cic cam kfit theo Tuyfin bo nam 2002 
gifia ASEAN va Trung Qudc vfi iing xit etia cic 
ben d bifin Ddng, Nhi nudc Viet Nam da, dang 
va se liep Iyc hanh dpng theo ehii tnrong tuan 
thu nghiem ngai cac quy djnh ciia Cong udc 
luat Bien nim 1982; ddng thdi yfiu eau kfiu ggi 
eic qude gia khic tuin thu n ^ I a vu niy, Lip 
tnrdng do cua Nhi nudc Viet Nam dang nh|n 
dugc su ung ho rdng rai cua cdng ddng qudc tfi. 

Trong khi tieh cyc lim kifim giai phip co 
ban vi lau dai cho tranh chip tai Bifin Dong, 
Vi?t Nam can phai co mpt chifin lugc Idng thfi 
v i toin dien, trong dd can cfaii trgng vi?e Io 
cfafic nghien euu, xem xet mpt cich nghifim tiie 
cie phuang thue giai quyet yanh chap pfafl bien 
vi die thii trong luat qudc tfi hifin dai, die bift 
la eo ehfi giai quyel tranh cfaip eiia Cdng udc 
Luit bifin nim 1982 cua Lien Hgp Quoc, nhim 
chuin bj that chu dio eho eie kieh ban diu 
tranh bao vfi ehii quyen ciia Viet Nam yfin bifin, 
phye vu chifin lugc vuon ra bifin vi l im ehu 
bifin mpt cich hifiu qua, on djnfa v i bfin vChig 
eua nudc ta 
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1982 and its settlement of dispute mechanism 
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Abstract: Based on tfae research of the pnnciples. clauses aid oinients of United Nations 
Convention on the Law of the Sea 1982 defining its dispute settling mechanism, is article renews 
the feasibility of the use of is mechanism in the settlement of disputes in the Eastern Sea. Through die 
analysis their organizational structure, jurisdiction..., as well as the procedural rules and application 
law, the authors a number of proposals for using this rrtechanism in tfae resolution of d i lu tes in tfae 
Eastern Sea. 




