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^ VA MOT SO KHUYEN NGHI HOAN THIEN 

NGUYEN BA BINH* 

NGUYEN THI ANH THO** 

///t'/i nay, viic gidi quyit tranh ehdp thuang mgi & nw&c ta chu yeu thdng qua 
he thdng tod dn. Trong hdi cdn/j dd, lioa gidi thuang mgi - mgt phuang thirc giai 
quyet tranh chdp thay the (Alternative Dispute Resolution -ADR) - cd the Id mgt 
lua chgn tot de da dgng hod phirang thwc gidi quyet tranh chdp vd gidm gdnh nang 
cho tod dn. Hoa gidi tliirang mgi luon dirge coi Id phuang thiic hiru hiiu vd khd 
pho biin tren thi gi&i, nhdt Id & cdc nw&c phdt triin. Bdi viit tdp trung ldm ro hai 
vdn di: (i) thwc trgng khung phdp lugt vi hod gidi thwang mgi tgi Viit Nam; (ii) mpt 
so khuyin nghi hodn thien khung phdp lugt vi hoa gidi thwang mgi & Met Nam, 

1. Thuc trang khung phap luit ve hdagiai vy vide ddng ludn vai trd la hda giii vien^. 
thuong mai tai Vidt Nam Dich vy hdagiai M nhan hien ciing dupc 

Tinh tdi thdi di im nira 2012, phin Idn cung cip bdi mdt sd chuyen gia, cdng ty M 
cic teanh chip thuong mai d Viet Nara dugc vin, vin phdng Mat v i hidp hgi. Tuy nhidn, 
giii quyit bang phuang thuc to Mng tda in. cac td chuc nay chua coi hdagiii la mdt hogt 
Phuang thuc giai quyit tranh chip bang ddng chuyen nghiep, cimg nhu chua chii 
frpng t i i du cd dugc su dyng, nhung cdn hgn tepng phuong thuc niy*. Hon niia, mpt sd c i 
chi - chi dgt khoing 1% trong tdng sd teanh nhan, td chdc khac cd y dinh thye hien hogt 
chip thuang ragi'. Hda giii thuang ragi cung ddng hdagiii ciing khdng biit nen bi t diu M 
d i dugc c ic ben teanh chip lua chgn nhung d iu vi ehua ed co sd phap ly rd rang dd dich 
phara vi va hipu qua i p dyng r i t t h i p l Thii vu hdagiii hinh thinh, tdn tgi va phit ttien. 
hJc hda giii thudng chi dugc ti in hinh ki t Ve cac td chiic hda giai chuyen nghidp, chi 
hpp vdi thu tyc td tyng tepng ti i hay tda in, radi cd Trung tira tepng ti i qudc t i Vipt Nam 
v i tepng ti i vidn hay thim phin dang thy ly (VIAC) ben cgnh Phdng Thuong mgi cdng 

* 75. Phi Tnfdng khoa Phap luit Oiifdng mai quoc te, Oai hpc Lu$t Ha Npi. 
** ns. Khoa Phip lu$t thift/ng m?i qud'c t^ Dai hgc Luit Ha Ndi. 
1 Bio do dinh huiing xiy difng Dif thao Nghi dinh ve Hoa giai tiiudng mai tai Hdi thio "Kinh nghiem quoc ti va Wiyt tiSn 

xiy duhg Nghi dinh ve hda giii thddng mai", TP. Hd Chi Minh, 2014. 
2 Difdng Quynh Hoa, Hda giii - mdt phudng th&e giii quyit tranh chap thay thi; T§p chi Nghien ciiU Lip phip; so 23/2011 
3 LuV Hu'dng Ly, 'Hda giai (rang thudng mai vi phit trien phu'dng tfiut hda giai trong thddng mai d Viet Nam' Tap ehi Nghien 

ciiV Lip phip; 10/2011 . 

4 Li '^1 Hoing Thanh, Mgt so van di can (j^uan tim khi xiy dung tiii che phip ly ve hoi giii thWdng mai Viet Nam, Ky yeu 
Hd' "'lao Kinh nghiem Quoc ti va tilde tien xay difng Nghi dinh ve hoi giii thddng mai (2014). 
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THUC TIEN PHAP LUAT 

nghiep Viet Nam dua ra Bd quy tac hda giii 
va tien hinh cung cip dich hda giii M nam 
2007 .̂ Diy la mdt nd lyc Idn ciia VIAC teong 
viec dinh hudng cho cic ben lya chgn hda 
giai vien va khuyen nghi trinh M, thu Mc cho 
cic ben lya chgn lim can cu cho qua teinh 
hda giii ngoai td tung M phip. Tuy nhien, 
tinh din nim 2010, VIAC mdi chi giii quydt 
5 vy viec hdagiii^. Nhin chung, hdagiii 
thuang mgi vdi M cich la mdt phuang thuc 
giai quydt franh chap ddc lip vin cdn it dugc 
ip dyng d Viet Nam'. 

Ve phuong dien phip ly, ragt sd didu 
udc qudc ti mi Viet Nam la thanh vien nhu 
cic Hiep dinh bao hd vi khuyen khich dau 
M, Hiep dinh thuang mgi song phuang vi da 
phuang cung quy dinh hda giii la radt trong 
cac bien phip cin dupc uu tien khi giai quyet 
cac tranh chap phat sinh^ Cam kdt ve dieh 
vy cua Viet Nara khi gia nhip Td chuc 
Thuong mgi the gidi (WTO) ciing bao gdra 
cam ket ddi vdi dich vy hda giii thuang raai^. 
Trong phip Mat qudc gia, phuang thuc hda 
giii radi chi dugc ghi nhin rat so luge teong 
cic van ban phip Mat nhu Bp Mat Dan su 
2005, Luit Thuang mai 2005, Lugt Diu tu 
2005, Luit Trgng tai thuang raai 2010'". Mac 
du til nim 1998, Viet Nam da ban hinh Phip 
lenh ve Td chuc va hogt ddng hda giii co sd, 
nay dupe thay the bang Luit Hda giai co sd 

nam 2013, hinh thdc hda giai cdng ddng 
dugc di cap teong cac van bin phap Mat niy 
khdng thye sy gin kit vdi hogt ddng thuang 
mgi, mi viec hda giii - dupe tidn hinh thdng 
qua To hda giii vi hda giii vidn - chi nhim 
giup giii quyit cac teanh chap nhd phat sinh 
lien quan din ddi sdng hang ngiy d cac khu 
din cu". Dii NgM quyit sd 49-NQ/TW ngiy 
2/6/2005 cua Bd Chinh tei vi Chien luge cii 
cich M phip din nam 2020 da tiii hien chu 
truong "khuyin khich giii quyet radt sd 
teanh chip thdng qua thuang lugng, hda giii, 
tepng tii; tda in hd teg bang quydt dinh cdng 
nhin viec giai quydt dd", ddn nay, phip Mat 
Viet Nam vin edn thidu cic quy dinh dieu 
chinh tryc tiep, toin dien hda giii thucmg 
mgi nhu rapt phuang thiic giai quyet tranh 
chap dpc Igp vdi tda an va tepng tai. 

Trong bdi cinh thieu ving khung phip 
ly dieu chinh phuong thiic hdagiai thuang 
ragi, viec gap nit xay dyng radt Nghi ^i^^ 
quy dinh tryc tidp ve hda giii thuang mai 
theo nhu chi dgo cua Thu Mdng tai Quyet 
dinh sd 808/QD-TTg ngiy 29/6/2012 vi vipc 
ban hanh Chuong trinh hinh dgng thye hien 
Chidn luge tdng the phat trien khu vuc dich 
vu cua Viet Nam din nam 2020 li hit sdc 
cin thiet. Nghi dinh nay se tgo hinh lang 
phap ly de khuyen khich vide su dung hda 
giii nhu mdt frong nhiing phuang thdc giii 

5 Lull Hudng Ly, xem chii thich 3. 

6 Vien Khoa hgc phip ly (Bo Td phip), Dif an dieu ba cd ban ve "Thifc tiang tranh diap va giii quyit tianh chap thddng 
mai qudc tecua doanh nghiip Viet tiam, vai trd cua cac thiet ehi bf phap, bo trd tW phap (2010). Tinh den nay, VIAC mdi 
chi giii^ quyet 8 vu hda giii (Phit biiu eua LS Tran HuV Huynh - Chu tich Trung tam Trong tai Quoc ti Viet Nam (VIAC) tai 
Hdi thio "Kmh nghiem quoc ti va thdc tien xiy duhg Nghi dinh ve hoa giii thudng mai", TP. Hd Chi Mmh, 2014). 

7 Nhd trin. 

8 Dudng Quynh Hoa, xem diu thich 2. 

9 Cam kit ve dich vu hoa giii tranh chap giOs dc thudng nhin difdc ghi nhan trong Bieu cam ket dich vu cua Viet Nam Idii 
gia nhap WTO, phan dich vu lien quan den td van quin ly CPC 86692. 

10 Dieu 12 Bd luit Din sd Viet Nam 2005 quy dinh: "Trong quan he dan sif, viic hda giai giifa cae bin phu hdp vdi quy dmh 
ciia phip luat dudc khuyen khich". Dieu 317 Luat Thddng mai 2005 quy dinh hda giii li mot trong cic hinh thii'c giii quy& 
tianh chap trong thudng mai. Dieu 12 Luit Dau td 2005 quy dinh: "Tranh chap lien quan den hoat dgng dau bf tai Viet 
Nam difdc giai quyit thdng qua thifdng lifdng, hoi giii, Trong til hoac Tda in theo quy djnh ciia phap luit". Dieu 9 Luat 
Trong tai thuUng mai 2010 quy dinh: "Trong qui trinh to tung trong tai, cictxncd quyen tif do thifdng lifdng, thoa thuin 
vdi nhau ve viec giii quyet tranh chap hoic yeu cau Hdi dong tiong tai hda glil dedc bin thda thuan vdi nhau ve viec 
giii quyit tranh chap". 

fT Hoing Anh, "Mdt so van de can quan tim khi xay difng dd thio Nghi djnh ve hoa giai thudng m^i" (2013) 
<http://www.mo].gov.vn/ct/bntuc/Pages/nghien-cuu-tr3O-doi.aspx?ItemID=5950>, truy cap ngiy 8/9/2014. 
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quyet tranh chip thuang mgi, gdp phin giira 
tai cho hogt ddng xet xu cua tdain. Vide ban 
hinh Nghi dinh ridng vd hda giai thuang mai 
cung tgo CO sd phap Iy cho viec hinh thinh, 
phat trien cac td chuc hda giai vi the chd hda 
cam kit cua Viet Nam khi gia nhip WTO. 
2. Mdt so khuyen nghi hoan thidn khung 
phip Mat ve hdagiai thuomg mgi 

Viec xiy dyng khung phip luit ridng cho 
hda giai thuang mgi theo md hinh hda giai 
dpc lip d Viet Nam la het sdc cin thiit. Du 
nMeu qudc gia khdng ban hanh khung phap 
luit rieng ve hda giii thuang mgi vi nhiiu 
hgc gii cho rang, dieu dd cimg khdng cin 
thiet bdi hda giii la vipc rieng M va tir 
nguyen cua cic ben franh chip, thi viec ban 
hanh phip Mat rieng ve van di niy d Viet 
Nam li rit cd y nghia. Diy se la budc di 
mgnh me vi minh bgch cua Viet Nara teong 
vide the che hda cara kdt gia nhap WTO, 
cung nhu de khuyen khich vide sd dyng dgc 
lap phuang thuc giai quyet tranh chip nay 
ngoai md hinh tmyen thdng da cd la ket hgp 
vdi trpng tai hay tda an. Ddi vdi cac nudc 
dang phit teien nhu Viet Nam, khung phip 
Mat rieng vd hda giii thuang mai khdng chi 
cd y nghia vd mat phip ly vdi M cich nhu 
nhiing quy phgm tgo khudn mau cho viec 
hinh xii giua cic bdn tranh chip ma cdn 
mang y nghia giao due, gdp phan vio vide 
ning cao nhin thuc cua cdng ddng xa hdi, 
die biet la cic doanh nhin ddi vdi phuang 
thuc giii quyet teanh chip niy. Vide ghi nhin 
md hinh hda giii ddc lap nay bang mdt Nghi 
dinh nhu chi dao cua Chinh phu teong giai 
dogn hien nay la phu hgp, vd dai hgn cd thd 
hudng tdi vide tdng ket, rut kinh nghiem de 
ban hinh mdt Mat ridng ve hda giai thuang 
mgi nhu d An Do, Nhit Ban hay Phi-lip-
pin'̂ . 

Khi xiy dyng ndi dung Nghi dxx^ vi hda 
giai thuang mgi, chung ta cin luu y mdt sd 
van de cdt ldi sau day: 

Thir nhdt, ve tieu chudn hoa gidi vien 
Vdi M each li ngudi hd frg cac bdn frong 

qui trinh giii quyet teanh chip, khdng phii 
la ngudi dua ra kit lugn, quyit dinh hay phin 
quydt cudi cung nhu tepng tai hay thim phan, 
hda giii vien gidi khdng don thuin li ngudi 
cd hieu biet ve chuyen mdn mi quan tepng 
ban phii li ngudi cd khi nang thuydt phuc, 
dam phan, din dat cic ben teanh chip dat 
dupc tidng ndi chung. Du mdt sd vin bin 
phap Mat nhu Luit miu ve Hda giai thuang 
mai cua UNCITRAL 2002 khdng di cap vin 
de tieu chuin hda giii vien, nhung xet teong 
bdi cinh mdt dit nudc dang phit trien vi dd 
dam bio budc dau cho sy phit triin dn dinh 
cua phuang thuc hda giii, viec dua ra cic 
quy dinh phip ly ve tieu chuin tdi thidu vi 
chuyen mdn hay nang lye hanh vi din sy cua 
hda giii vidn d Viet Nam li chip nhan dugc. 
Cac tieu chuan thien vd dinh tinh nhu ky 
ning hda giii, du rat cin thiit va mang tinh 
sdng cdn ddi vdi hoat ddng hda giii, nhung 
khd dinh lugng, nen dd eho cac tmng tim 
hda giii ty quy dinh vi tham dinh. 

Vd viec dao tao nghe cho hda giii vien, Luit 
miu vd Hda giii thuong mgi cua UNCITRAL 
2002 khdng di cap, nhung thi gidi hien tdn 
tgi 3 md hinh tiep can ca ban Uen quan vide 
dao tgo nghe cho hda giii vien: (i) md hinh 
dao tgo nghe bat huge theo chuong trinh do 
nhi nudc quy dinh va dugc thuc hidn bdi co 
quan nha nude; (ii) md hinh dio tao nghe 
theo chuong trinh khung do nha nudc ban 
hanh nhung cd the do td chiic M nhin thuc 
Men; (iii) md hinh dao tgo nghe hoin toin do 
cac to chuc M nhan thye hien". Md hinh thir 
nhit hien cd rit it qudc gia su dyng (vi du 

12 Luat ve Trong tii va hda giii (nim 1996) ciia An Do; Luit ve Cac biin phap giii quyit tranh chip ngoai to tung (nim 
2004) cua Phi-lip-pin; Luat Khuyin khich su'dung cic bien phap giai quyet tranh chip ngoii to tung (nam 2004) aia Nhit 
Bin. 

13 Le Van Tuan, Quin ly hoat ddng hda giii diuifng mai - Kmh nghiem mdt so nudC vi viec ip dung doi vdi thdc ben d Viet 
t^3n (Paper presented at the Hdi Oiio "Kinh nghiem quoc ti va thWc tien xay difhg Nglii dmh ve hda giai thddng mai", TP. 
Hd Chi Mmh, 2014). 
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Ao, Nga), teong do cd sy can thiep sau cua 
nha nudc ci vd chuong trinh lin co quan td 
chuc dao tao. O md hinh thu hai, nha nudc 
(vi dy d Due) chi can thiep vd mat chuong 
trinh dao tgo dd dinh hudng cic kidn thuc, 
ky nang cin phii cd cua mdt hda giii vidn. 
Trong khi do, md hinh thu ba trao toin bd 
quydn quyet dinh vd ydu ciu dio tgo, yeu ciu 
chuyen mdn vi ky nang cua hda giii vien 
cho thi tmdng M quyet dinh. Theo dd, vi dy 
d Anh, viec dua ra yeu cau chuyen mdn, ky 
ning va td chdc dio tao se do cic td 
chuc/tmng tam hda giii ty quyet'''. Phu hgp 
vdi tinh chat rieng M vi M nguyen ciia hoat 
ddng hda giii va ciing Mong tu nhu rad hinh 
dao tgo hien hanh ddi vdi tegng tii vien, Viet 
Nam nen ip dyng md Mnh thu ba, frao quyen 
cho cac td chuc nghd nghidp chu ddng trong 
vide dao tao, bdi dudng ddi vdi cac hdagiai 
vien. 

Thu hai. ve dia vi phdp ly cua hdagiai 
viin 

Theo dung bin chat, phuang thuc hda 
giii dat teong Mong quan so sinh vdi cic 
phuong thuc giai quyet franh chip khic thi 
hda giii vien ludn li ngudi ho teg, M vin cho 
cic bdn teong viec tim kidm tiing ndi chung, 
giii phap chung ddi vdi teanh chip. Hda giii 
vien khdng the d vi thi dua ra phin quyit 
budc cic ben Min theo nhu tegng tai vien. 

Trong qui trinh hdagiai, nghia vu cua 
hda giii vien li phai hoat dgng ddc lip, 
khich quan, cdng bing vi theo le phii. Day 
li yeu cau bao triim ddi vdi hdagiai vien. 
hdagiai vien phii thdng bao vi cic tinh 
hudng, ydu td inh hudng tdi sy ddc lap vi vd 
M cua minh, cimg nhu tu chdi tiin hinh hda 
giii neu bin thin cd quydn Ipi vi nghia vy 
lidn quan den vu, vide hda giii hoic vi ly do 
khic din din khdng thd bio dim khach 
quan, cdng bang teong hda giii. hdagiai vien 
cd nghia vu bio mat thdng tin vi vu viec 

teanh chip ma minh giii quydt, tru traang 
hgp dugc sy chip thuin cua cac ben teanh 
chip, hoac phii cung cip thdng tin cho cac 
CO quan thim quyin theo quy dinh cua phip 
Mat. hdagiii vien khdng dugc ted thinh 
ngudi dgi dien hay M vin eho mgt teong eic 
ben. hdagiai vien ciong khdng dugc lim tegng 
tai vien ddi vdi cimg vy teanh chap dang hoac 
da tien hinh hdagiii, tru tradng hgp cic ben 
cd thoa thugn khic. 

Tuy nhien, nhu quy dinh teong Lugt miu 
ve hda giii vi Quy tic hda giii, ciing cin cd 
cac quy dinh de dara bao quydn hanh xii 
raera deo cua hda giai vidn teong qua trinh 
hdagiii. Theo do, hdagiii vien cd quyen yeu 
cau cic bdn teanh chip cung cip bin tdm tat 
vy viec ciing nhu cac thdng tin lien quan. 
Hda giii vien cd quyen gap tryc tiep hoac 
lien lac vdi cic ben tranh chip mdt cich 
ridng re hoac cimg luc. Hda giai vien cd 
quyen dua ra cac dd xuat giii quyet vy viec 
teong bit ky thdi diera nio cua qui trinh hda 
giii. 

Thu ba, thdnh lap mgt Trung tdm hoag-
idi thuang mgi thi diem 

Dgt trong bdi canh budc diu xiy dyng 
khung phip ly rieng ve hdagiai thuong mai 
va die bidt li, khi nhan thuc cua cdng ddng 
ve phuong thuc niy cdn hgn chi, viec cho 
phep thinh lip nhieu tmng tim hda giii 
thuong mgi cd the mang lgi nhihig anh 
hudng tieu eye. Hogt ddng thiiu chuyen 
nghiep, canh teanh khdng lanh manh cua mpt 
vai trung tam cd the dan tdi sy dinh gia tieu 
eye cua xi hpi ddi vdi ci cic tmng tim hda 
giai hoat ddng nghiem Mc cung nhu cho ci 
phuang thuc hda giai. He My nay da va dang 
didn ra d chimg myc nhit dinh ddi vdi cic 
tmng tim tegng tii'^ Them vio dd, vide cho 
phep thanh lip nhiiu trung tam hda giii ngay 
Mc nay cung khdng cin thiit do nhu ciu hoa 
giii hien tai (nhu da di cap d tren) vi trong 

15 Binh luan ciia LS Tran Hub Huynh, Chii tich Trung tim Trgng tai Quit ti Viet Nam (VIAC), tai Hdi thio "Kinh n 
(era tiiut tien xay dung Nghi dinh ve hoa giii thddng mai", TP. Hd Chi Mmh, 2014). 
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ngan hgn - vin cdn hgn che. Du ky vgng 
cgng ddng doanh nhin se ngiy cing su dyng 
nhieu hon phuang thdc hda giai, nhung 
khdng phii li chuyen mdt sdm mdt chieu. Cd 
thi thiy rd diiu niy d ITnh vuc tepng tii, khi 
ma nhieu trang tam tepng tai hidn vin chi tdn 
tai teen giiy td thay vi cic hogt dpng cy thd. 

Vi viy, teong giai dogn diu, Nhi nudc 
nen thinh lap thi didm rapt Tmng tim hdag­
iii thuang mgi ddc lap. Tmng tam hdagiai 
thuong mgi niy li td chirc phi chinh phu, cd 
tu cich phip nhin, dugc giam sat, bao trg 
bdi Bd Tu phip hoac Phdng Thuang mai vi 
Cdng nghiep Viet Nam, cd lidn kdt chit che 
vdi nhieu hiep hdi nghd nghidp vi thuang 
mai. Kinh nghidm hoat ddng cua Tmng tam 
hdagiai thuang mai ddc lip thi diem nay se 
li CO sd di tdng ket, dinh gia va xic dinh cic 
budc tridn khai tiep theo ddi vdi md hinh td 
chuc tiimg tim hda giai thuong mgi. 

Thit tu, vi thu tuc hdagiai 
Hien nay, khong cd mdt quy trinh hdag­

iii mang tinh thdng nhit, mi mdi trang tim 
hdagiii va mdi hdagiii vien se ap dyng 
nhung quy teinh rieng phu hgp vdi ndi dung 
vi tinh chit cua vu teanh chip'^. Theo do, thu 
Mc hdagiii phai linh hogt, dam bio cic ben 
teanh chip cd the sap xep thdi gian, dia diem, 
trinh ty vi ndi dung hdagiii. Cac ben cd the 
de xuit vdi hdagiii vien vd nhihig thay ddi 
teong quy trinh hdagiai sao cho phu hgp vdi 
hoin cinh cua minh, ddng thdi cd the tham 
gia ci qui trinh cho den khi hdagiii xong, 
hoic ngimg tham gia hdagiai ndu thiy khdng 
hieu qui hay mudn giai quyet bang phuang 
thuc khac. 

Cic quy dinh vd hdagiii thuang ragi can 
the hidn ro sy khic biet cua thu tyc hda giii 
vdi thii Mc tegng tai vi tda in; khdng khuyen 
khich cic ben vide su dung thu tuc tepng tii 
hay tda an khi dang tiin hinh hda giii. 

Ckuc IHttiiti hm pdi /QfB 
Thit ndm, ve gid tri phdp ly cua thoa 

thudn lua chgn phucmg thirc hoa gidi de gidi 
quyet tranh chdp (thoa thudn hoa gidi) 

Theo quy dinh cua phip Mat nhieu nudc, 
phip Mat Viet Nam Men hanh'̂ , Luit miu ve 
hda giai vi Quy tie hda giai, tM cho du da cd 
thda thuan hda giii, toa in hay tegng tii van 
cd the thu ly vu viec teanh chap cua cie ben 
de giii quyet. Trong khi do, phap Mat rapt sd 
nudc (nhu Anh, Uc, Hdng Kdng, Singapore, 
Nhit Bin)'* lai quy dinh tda in hoac tegng 
tai khdng dugc thy ly vu viec de giii quyet 
ndu cic ben da cd thda thuin hda giai. Vdi 
dac thu cua hoat ddng hda giai, vide quy dinh 
nhu Luit mau ve hda giai, Quy tac hda giii 
vd gii tri phip ly cua thda thuan hda giii la 
phu hgp vi ndn dugc tiep thu. Thda thuin 
hda giii cd diem gidng vdi thda thuin frgng 
tai la deu li su tu nguyen cua cic ben tranh 
chip trong vide lua chgn phuang thuc giii 
quyit. Tuy nhien, frong hda giai thi giii phap 
giai quydt tranh chap chi dat dugc khi cac 
ben tranh chip thye sy cd dugc tieng ndi 
chung, hda giii vien chi li ngudi hd trg cic 
ben dgt dugc dieu do, frong khi ddi vdi frpng 
tii thi kdt qui cua franh chip phu thudc vio 
phan quydt cua tepng tai vidn chd khdng nhat 
thiit phai ed sy ddng thuan cua cic ben franh 
chip. Do dd, ndu rapt trong eic bdn tranh 
chip khdng cdn mong mudn thye hien dung 
thda thuin hda giai, de tim den tda an hay 
tepng tai, thi du ed quy dinh bit budc tda an 
hay tepng tii phii tir chdi thy ly trong cic 
tradng hgp do, thi ciing khd dem lgi ket qui 
hda giii thinh giiia cac ben. 

Thu sdu, vi gid tri thi hdnh cua thoa 
thudn hda gidi thdnh 

Luit miu vi hda giii (cung nhu Quy tic 
hda giii) chi quy dinh vide cac ben chiu sy 
ring budc vdi thda thuin hda giii thinh, 
nhung di ngd phuong thuc thuc thi hinh 
thda thuan hda giii thanh. Cic nudc hidn cd 

16 Le Thi Hoing Thanh, xem chii thich 4. 
17 Nhiftren. 
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3 cich tiip can chu yeu ddi vdi gii tei thi 
hinh cua thda thuin hda giii tiiinh; 

Thie nhdt, thoi thuan hda giii thinh 
khdng cd gia tri phip ly uhu la phin quyet 
ciia CO quan tii phan, ma chi nhu mgt hgp 
ddng giiia hai ben tranh chip (vi dy d Phip, 
Thii Lan, Canada, My)'̂ . Niu mdt teong hai 
ben khdng thye tM, ben cdn lgi cd the khdi 
kidn ra tdain teen co sd bang chdng li thoa 
thuin hdagiii. Thdng thudng, tdain se ra 
quyet dinh cdng nhin thoi thuin nay va yeu 
ciu thye tM nhu mdt phin quyet. 

Thie hai, thda thuin hda giii thinh dugc 
coi li mdt hgp ddng die biet vi dugc dang 
ky va tM hanh ngay, khdng can cd quydt dinh 
cua tda in (vi dy d PM-lip-pm) '̂'. 

Thu ba, thda thuan hda giii thanh dugc 
cdng nhin gii tri tM hinh bdi tda in (thdng 
qua quyet dinh cdng nhin hoac xic nhan), 
nhung khdng phai thdng qua xet xu (vi dy Y, 
Trung Qudc, An Dd)^'. 

Trong khi md hinh thu hai vi thd ba deu 
eho phep tM hinh thda thuan hda giai thinh 
ngay lip Mc hoac thdng qua sy cdng nhgn 
cua tda in, tM rad hinh thu nhat chi gM nhin 
thda thuan hda giii thinh nhu mpt hgp ddng 
mdi giua cic ben. Tuy d md hinh thu nhat 
thoa thuan hdagiii thanh chi dugc coi nhu 
mgt hgp ddng mdi giiia cac ben teanh chap, 
nhung xet tdi cung, neu tda in xet xu dimg 
thi rdt cue cimg se ghi nhin phuang in da 
dugc thdng nhit giiia cac ben. Vi vay, de tiet 
kidm thdi gian, cM pM, don giin hda thu Mc 
vi ciing de khang dinh mdt each mgnh me 
gii tri thi hinh cua thda thuin hda giii thinh, 
tang sue hip dan cua phuang thuc hda giii, 
Viet Nam nen cdng nhin gii fri thi hinh cua 
thda thuin hda giii thinh nhu ddi vdi phin 
quyet cua tepng tai. Le dT nhien, de lam dugc 
viec do, cin cd sy sua ddi, bd sung Bd Mat 
Td Mng dan sy 2004 va cac vin bin quy 
phgm phap Mat khic cd Udn quan • 
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